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I. INTRODUCTION AND BACKGROUND

Benjamin Franklin once said “[a]n investment in knowledge pays the best

991

interest.”! Here, the question is whether the investment the Commonwealth of
Pennsylvania has made in its system of public education complies with the
Pennsylvania Constitution. Six school districts,? along with some parents and their
children,® and two organizations,* brought this action in the Court’s original
jurisdiction nearly a decade ago, claiming Respondents® are not investing enough,
particularly in the lower-wealth school districts across the Commonwealth and, as a
result, are not meeting their constitutional duties.

Specifically, at issue is whether the General Assembly has provided for the

“maintenance and support of a thorough and efficient system of public education to

! Benjamin Franklin, The Way to Wealth (1758).

2 The districts are Greater Johnstown School District, the School District of Lancaster,
Panther Valley School District, Shenandoah Valley School District, Wilkes-Barre Area School
District, and William Penn School District (collectively, Petitioner Districts).

3 Sheila Armstrong is the mother of Student Petitioner S.A., a former student of the School
District of Philadelphia. Tracey Hughes is the mother of Student Petitioner P. Michael Horvath, a
former student of Wilkes-Barre Area School District. Bryant and Jamella Miller are parents of
K.M., a former student of William Penn School District.

4 Organizational Petitioners are the Pennsylvania Association of Rural and Small Schools
and the NAACP-Pennsylvania State Conference.

5 Over the course of this litigation, there have been numerous changes in administrations
that have resulted in multiple substitutions of party respondents pursuant to Pennsylvania Rule of
Appellate Procedure 502(c), Pa.R.A.P. 502(c). For ease of reference, the Court refers to
Respondents by title, unless otherwise specified. Respondents include the Pennsylvania
Department of Education (Department or PDE), the Governor, and the Secretary of the Department
of Education (Secretary) (collectively, Executive Respondents); the Speaker of the Pennsylvania
House of Representatives (Speaker) and the President Pro Tempore of the Pennsylvania Senate
(President Pro Tempore) (collectively, Legislative Respondents); and the Pennsylvania State
Board of Education (State Board or Board). Post trial, Bryan D. Cutler (Intervenor), who served
as Speaker of the Pennsylvania House of Representatives at the time of trial and currently serves
as Leader of the Republican Caucus of the Pennsylvania House of Representatives, sought and
was granted leave to intervene in this matter in his official capacity. Intervenor adopts the
pleadings, briefs, and arguments previously submitted by him and his predecessors.
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serve the needs of the Commonwealth,” as the Education Clause of the Pennsylvania
Constitution, PA. CONST. art. 111, § 14, requires. Petitioners allege it has not, and this
alleged violation is the basis of count I of Petitioners’ Petition for Review. In
count II, Petitioners contend that low-wealth districts, which frequently serve higher
need students, are not on a level playing field with higher-wealth districts, such that
the current funding system violates equal protection principles.

Respondents originally filed preliminary objections to the Petition for
Review, alleging, among other things, that this matter involved political questions
and, thus, was not justiciable under separation of powers principles. An en banc
panel of this Court agreed, sustained those preliminary objections, and dismissed the
Petition for Review. William Penn Sch. Dist. v. Pa. Dep’t of Educ., 114 A.3d 456
(Pa. Cmwlth. 2015) (William Penn I). On appeal, the Pennsylvania Supreme Court
reversed and remanded the matter for disposition of other preliminary objections,
which had not previously been addressed. William Penn Sch. Dist. v. Pa. Dep’t of
Educ., 170 A.3d 414 (Pa. 2017) (William Penn II). Following remand, another
en banc panel of this Court overruled the remaining preliminary objections. William
Penn Sch. Dist. v. Pa. Dep’t of Educ. (Pa. Cmwlth., No. 587 M.D. 2014, filed May
7, 2018) (William Penn III). The Court deferred ruling on an application to dismiss
the matter as moot based upon an intervening change to the statutory funding scheme
and permitted Petitioners to file an amended petition for review, if desired. Id.
Petitioners did not, and subsequently the Court denied the application to dismiss.
(See Order of August 20, 2018.)

Respondents filed answers with new matter, to which Petitioners replied,
thereby closing the pleadings. This matter was then specially assigned to the

undersigned for purposes of case management and trial. Over the course of the next



two years, the parties engaged in extensive discovery, which saw seven unopposed
extensions of case management deadlines granted. Prior to trial, the Court ruled
upon various discovery disputes and motions in limine. Pretrial preparations were
also complicated by the COVID-19 (COVID) pandemic.

Finally, on November 12, 2021, the Court heard the parties’ opening
statements. Over the course of 49 days, dozens of witnesses testified live, and
numerous others testified via deposition. The trial transcript alone spans over 15,000
pages. In addition, nearly 1,700 exhibits were admitted into the record. Based upon

the voluminous record, the Court makes the following findings of fact.

II. FINDINGS OF FACT
A. The Parties

1. Petitioners are a collection of Pennsylvania school districts, parents,
students/former students, and organizations who have asserted a constitutional
challenge to the Commonwealth’s system for funding public K-12 education.

2. The Greater Johnstown School District (Greater Johnstown) is located
in Cambria County, Pennsylvania, around the City of Johnstown. (See Joint
Stipulation of Facts (Nov. 1, 2021) (Stip.), 4 6.)

3. The City of Johnstown was once a thriving steel and coal center.
(Transcript (Tr.) at 2572.) Greater Johnstown is located in a blue-collar community
and 1s now the poorest school district in the Commonwealth by median income. (See
PX-04828; Tr. at 2572-73.) Its biggest employers are a medical facility and the
school district itself. (Tr. at 2574-75.)

4. There are three schools in Greater Johnstown, serving approximately
2,900 students total: an elementary school for grades K-4; a middle school for grades
5-7; and a high school for grades 8-12. (PX-04807; Tr. at 2580, 2569-70, 2640.)



5. The School District of Lancaster (Lancaster) is located in Lancaster
County and encompasses the City of Lancaster, which has approximately 60,000
residents, and Lancaster Township, a small town that could not afford its own school
system. (Tr. at 5045-46, 6000-01; Stip. g 7.) It is one of the largest school districts
in the state, with approximately 10,500 students. (Tr. at 5046.)

6. Lancaster has 19 schools in 20 buildings: 12 elementary schools that
house students in grades K-5; 1 school that serves students in grades K-8; 4 middle
schools for students in grades 6-8; 1 high school for grades 9-12; 1 cyber school;
and an alternative school for students who are over-age and under-credited. (Tr. at
5047, 5226-27, 5232; Stip. 4 7.)

7. Panther Valley School District (Panther Valley) is comprised of four
small towns across Carbon and Schuylkill Counties — Summit Hill, Lansford,
Nesquehoning, and Coaldale. (Tr. at 262; Stip. 9 8.) Panther Valley is a former coal
mining community and is facing the departure of its three biggest businesses. (Tr.
at 263-65, 813-14.)

8. There are approximately 1,800 students in Panther Valley, an
enrollment that has increased in recent years. (Tr. at 265-66.) Panther Valley
operates three schools: the Panther Valley Elementary School for grades K-3, the
Panther Valley Intermediate School for grades 4-6, and the Panther Valley Junior
Senior High School for grades 7-12. (Tr. at 266.)

0. Shenandoah Valley School District (Shenandoah Valley) is a small,
rural district in the heart of Pennsylvania’s former coal country, in Schuylkill
County. (Tr. at 3376; Stip. 4 9.) Its only significant industry today is Mrs. T’s
Pierogies, a prepared food manufacturer. (Tr. at 3376.)



10.  There are approximately 1,100 students in Shenandoah Valley, who all
learn in one school building containing both an elementary school (for grades pre-
K-6) and a secondary school (for grades 7-12). (Tr. at 3377; PX-04812.)

11.  Wilkes-Barre Area School District (Wilkes-Barre) is an urban district
on the banks of the Susquehanna River in Luzerne County, Pennsylvania. (Stip.
9 10.) The district serves “a coal mining community that has a rich tradition.” (Tr.
at 10669-70.)

12. Wilkes-Barre serves approximately 7,500 students in nine schools: five
elementary schools for students in grades K-5, two middle schools for grades 6-8,
Wilkes-Barre Area High School for grades 9-12, and a STEM Academy that is
located within the high school. (Tr. at 10648-49.) Wilkes-Barre Area High School,
which opened in September 2021, is the result of a consolidation of three former
schools in the district: James M. Coughlin High School (Coughlin); Elmer L.
Meyers High School (Meyers); and GAR High School (GAR). (Tr. at 10649-50;
Stip. § 10.)

13. Comprised of six boroughs that were consolidated into one district in
1971, the William Penn School District (William Penn) is a majority Black district
located in Delaware County. (Tr. at 6528-29, 6863, 6865-66; PX-04811.)

14.  William Penn educated approximately 4,900 students in 2019-20. (Tr.
at 6865; PX-04811.) The district’s facilities comprise 12 buildings: 8 elementary
schools, 1 middle school, 2 high school buildings, and the central administration
building. (Tr. at 6866; Stip. § 11.)

15.  Student Petitioner S.A. is a 2020 graduate of Mastbaum High School
(Mastbaum) in the School District of Philadelphia (SDP). (Parties’ Joint



Designations of the 7/3/2019 Deposition of S.A. (S.A. Dep.) at 8-9; Stip. 9 13.)
Petitioner Sheila Armstrong is the mother of S.A. and a resident of SDP. (Stip. 4 13.)
16. SDP is not a party to this matter, although Student Petitioner S.A.
attended SDP. SDP is situated in the “poorest big city in the country” and is the
Commonwealth’s largest school district “by far.” (Tr. at 7707, 7712.)

17.  SDP operates 216 schools and a total of 300 buildings, many of which
are badly aging. (Tr. at 7709-10.) In 2019-20, the district had an enrollment of
approximately 130,617 students, and another 70,000 SDP students were enrolled in
charter schools. (Tr. at 7711-12; PX-04813.)

18.  Petitioner P. Michael Horvath® graduated from Wilkes-Barre in 2019.
(Stip. 9 14; Tr. at 10037.) His mother is Petitioner Tracey Hughes, a resident of the
district.

19.  Student Petitioner K.M. formerly attended William Penn and is a 2021
graduate of the Pennsylvania Leadership Charter School. (Stip. 9 12.) Petitioners
Bryant and Jamella Miller are the parents of Petitioner K.M., and residents of the
William Penn. (Stip. §12.)’

20. The Pennsylvania Association of Rural and Small Schools (PARSS) is
a statewide membership organization composed of approximately 178 second-,
third-, and fourth-class public school districts and 18 intermediate units (IUs) in
Pennsylvania, including Shenandoah Valley. (Stip. 4 15; PD-00009-0002—-0023.)
Any school district that has a small student count or is considered rural based on a

sparsity calculation can become a member of PARSS. (Tr. at 6138.) Overall,

® Mr. Horvath is identified in the Petition for Review as P.M.H.
7 At the time the Petition for Review was filed, Tyesha Strickland, parent of E.T., a minor;
Angel Martinez, parent of A.M., a minor; and Barbara Nemeth, parent of C.M., a minor, were also

named Petitioners. They have since withdrawn from this matter and have been dismissed from the
case. (See Orders dated August 15, 2019, and August 12, 2021.)
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PARSS districts serve approximately 300,000 students across the Commonwealth.
(Tr. at 6138.)

21. Petitioner NAACP-Pennsylvania State Conference (NAACP-PA) is a
non-profit organization operating in Pennsylvania and is a unit of the National
Association for the Advancement of Colored People (NAACP), described as the
nation’s oldest and largest nonpartisan civil rights organization. (Stip. 4 16.) A
primary purpose of the NAACP-PA is to improve the political, educational, social,
and economic status of African Americans and other racial and ethnic minorities.
(Stip. 9 16.) The NAACP-PA includes members whose children and grandchildren
attend public schools in Pennsylvania. (Tr. at 8918-19.)

22.  Petitioners named the Governor of the Commonwealth of Pennsylvania
(Governor) as a Respondent in his official capacity. (Stip. q 18.)

23. Petitioners named the Pennsylvania Department of Education
(Department or PDE) as a Respondent. It is empowered by statute to “administer all
of the laws of this Commonwealth with regard to the establishment, maintenance,
and conduct of the public schools[.]” Section 1302(a) of The Administrative Code
of 1929, 71 P.S. § 352(a).® It oversees all public school districts, IUs, charter
schools, cyber charter schools, career and technology centers (CTC), and vocational
technical schools, among other components of Pennsylvania’s system of public
education. (Stip. 9 17.)

24.  Petitioners named the Secretary of the Department of Education
(Secretary) as a Respondent in his official capacity. (Stip. 9 19.)

25. The Governor, Department, and Secretary are referred to herein as

Executive Respondents, collectively.

8 Act of April 9, 1929, P.L. 177, as amended, 71 P.S. § 352(a). Section 1302 was added
by Section 1 of the Act of May 15, 1945, P.L. 540.



26. Petitioners named the Speaker of the Pennsylvania House of
Representatives (Speaker) as a Respondent in his official capacity. (Stip. 9 20.)

27. Petitioners also named the President Pro Tempore of the Pennsylvania
Senate (President Pro Tempore) as a Respondent in an official capacity. (Stip. §21.)

28.  Speaker and President Pro Tempore are, together, referred to herein as
Legislative Respondents.

29. Respondent Pennsylvania State Board of Education (State Board or
Board) is the regulatory and policy-making board for basic and higher education in
the Commonwealth and is responsible for adopting “broad policies and principles,
and establish[ing] standards governing the educational program of the
Commonwealth.” Section 2603-B(a) of The Public School Code of 1949 (School
Code), 24 P.S. § 26-2603-B(a).’

B. Education Clause

30. The United States Constitution does not contain a provision addressing
education.

31. The history surrounding what became the Education Clause in the
Pennsylvania Constitution was discussed extensively by the Pennsylvania Supreme
Court in William Penn II. The Supreme Court’s discussion relied heavily on the
“exemplary” unpublished single-judge opinion of Judge Pellegrini in Pennsylvania
Association of Rural & Small Schools v. Ridge (Pa. Cmwlth., No. 11 M.D. 1991,
filed July 9, 1998), slip op. at 86-105, aff’d, 737 A.2d 246 (Pa. 1999) (PARSS). See
William Penn 11, 170 A.3d at 419-23 & n.6.

? Act of March 10, 1949, P.L. 30, as amended. Section 2603-B was added by Section 5 of
the Act of March 30, 1988, P.L. 321.



32. Petitioners presented the testimony of Derek Black, a professor of law
at the University of South Carolina Law School and the Ernest F. Hollings Chair in
Constitutional Law at the University of South Carolina Law School. (Tr. at 904.)
At trial, Professor Black was qualified as an expert in “the history of education law
with a specialty in the history of state constitutional education clauses.” (Tr. at 918-
19.) Professor Black published more than 30 articles and a textbook about education
law, policy, and history with a focus on the history of education clauses in state
constitutions and has analyzed approximately 20 state education clauses. (Tr. at 905-
12.) The Court finds Professor Black’s testimony as to the facts of the Education
Clause credible. Legislative Respondents objected to Professor Black’s testimony
as providing a legal opinion that goes to the ultimate issue in this case. (Id. at 901-
02.) The Court ultimately overruled the objection finding his testimony was factual
in nature. (/d. at 6828-29.) To the extent Professor Black proffered any legal
opinion testimony on the interpretation of the Education Clause, the Court does not
consider it.

33. Even before education became part of the Constitution, our founders
recognized its importance. William Penn, in his 1681 Frame of Government of
Pennsylvania, the Commonwealth’s first charter, provided for the creation of
schools, and Penn himself believed that no cost should be spared in providing for
education. PARSS, slip op. at 87.

34. While it was absent from the 1701 Charter of Privileges, the topic of
education was set forth in the Commonwealth’s first constitution. The 1776
Constitution provided “[a] school or schools shall be established [in] each county by

the legislature, for the convenient instruction of youth, with such salaries to the



masters paid by the public, as may enable them to instruct youth at low prices.” PA.
CONST. OF 1776, § 44.

35.  In 1790, the original provision was replaced with the following: “The
legislature shall, as soon as conveniently may be, provide, by law, for the
establishment of schools throughout the State, in such manner that the poor may be
taught gratis.” PA. CONST. OF 1790, art. VII, § 1.

36. As Judge Pellegrini previously stated, the 1790 Constitution, which
established what became known as “pauper school[s],” did not have widespread
reach and was not accomplishing its goal. PARSS, slip op. at 89. In 1828, the
Commonwealth paid tuition for just less than 4,500 children, and more than half of
Pennsylvanian children did not attend school. Id. Public schooling had failed to
gain traction in poor and more remote areas of Pennsylvania, and a significant
portion of rural Pennsylvania did not have any schools. (Tr. at 1027-28.) As aresult,
numerous efforts were undertaken to expand education’s reach to more children.

37.  Governor George Wolf, in an 1830 address to the legislature, stated:

Of the various projects which present themselves, as tending to
contribute most essentially to the welfare and happiness of a people,
and which come within the scope of legislative action, and require
legislative aid, there is none which gives more ample promise of
success, than that of a liberal and enlightened system of education, by
means of which, the light of knowledge will be diffused throughout the
whole community, and imparted to every individual susceptible of
partaking of its blessings; to the poor as well as to the rich, so that all
may be fitted to participate in, and to fulfil all the duties which each one
owes to himself, to God, and to his country. The constitution of
Pennsylvania imperatively enjoins the establishment of such a system.
Public opinion demands it. The state of public morals calls for it; and
the security and stability of the invaluable privileges which we have
inherited from our ancestors, require our immediate attention to it.

10



Id. at 90 (quoting VI Register of Pennsylvania 386 (1830), quoted in Cremin, The
American Common School 104-05). From this, it is clear that one of the end goals
of our forebearers was to provide as many children as possible with an education
that would allow them to participate as meaningful and productive members of
society.

38. A few years later, a bill was passed creating a system of public schools
with school districts in every ward, township, and borough.!® Id. at 92. Along with

the bill, the joint legislative committee on education issued a report stating:

A radical defect in our laws upon the subject of education, is that the
public aid now given, and imperfectly given, is confined fo the poor.
Aware of this, your committee have taken care to exclude the word
poor, from the bill which will accompany this report, meaning to make
the system general, that is to say, to form an educational association
between the rich, the comparatively rich, and the destitute. Let them
all fare alike in the primary schools; receive the same elementary
instruction; imbibe the same republican spirit, and be animated by a
feeling of perfect equality. (Emphasis added.)

Id. at 91 (quoting XIII Register of Pennsylvania 97 (1834), quoted in Cremin, The
American Common School 106).

39. Under the new law, a tax-based system was born, and districts that
opted into the new system were required to raise two times the amount to be provided
by the state.!' Id. at 92. “By 1837, 742 of the 987 districts were participating in the
state system.” Id.

40. Although a constitutional convention in 1837 resulted in a new

constitution, the language of the Education Clause remained unchanged from the

10pa. Laws of 1833-34, No. 102.
' The act gave districts “the choice of participating in the new system or continuing to

operate under the 1809 mandate of providing only for the education of the poor.” PARSS, slip op.
at 92.
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1790 Constitution. Compare PA. CONST. OF 1790, art. VII, § 1, with PA. CONST. OF
1838, art. VII, § 1.

41. Despite the language remaining constant, the Commonwealth’s
involvement in education did not remain stagnant.'> For instance, “the first state
normal schools” were established, along with the State Teachers’ Association, and
the Pennsylvania School Journal was first published. PARSS, slip op. at 93.

42. A constitutional convention was held from November 12, 1872, to
December 27, 1873. (Tr. at 928.) The impetus of the 1872-73 Constitutional
Convention was to address political corruption and abuses. See Hellerich, Public
Education and the Pennsylvania Constitutional Convention of 1873, History of
Education Journal (Autumn, 1957, Vol. 9, No. 1, pp. 1-7). Petitioners’ expert
Professor Black explained that the “convention was called for the specific purpose
of solving perceived problems in the Commonwealth at the time,” one of which, he
testified, was public education. (Tr. at 924-28.)

43. By the time of the next constitutional convention in 1873, “[a]dvocates
of public education, armed with a succession of legislative actions, wanted to
solidify the constitutional basis of public schools by proposing new language for the
education article.” PARSS, slip op. at 97.

44. At one of the first readings of the Education Clause before the
committee of the whole at the Constitutional Convention, a member of the

99 ¢

Committee on Education stated that Pennsylvania had “long since” “out-grown”

12 During this time, other states, such as Ohio, Michigan, Connecticut, and Massachusetts,
also sought to institute a universal system of public education, led in large part by Horace Mann,
who some consider the father of public education. See PARSS, slip op. at 93-96.
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pauper schools. See DEBATES OF THE CONVENTION TO AMEND THE CONSTITUTION
OF PENNSYLVANIA (1873) (“PENNSYLVANIA DEBATES”), Vol. 2:419.13

45.  The Committee on Education first proposed Section 1 of the Education
Clause to provide: “The Legislature shall provide for the maintenance and support
of a thorough and efficient system of public schools, wherein all the children of this
Commonwealth above the age of six years may be educated.” Id., Vol. 2:250, 2:419.
Section 2 proposed an appropriation of at least $1 million annually for public
schools. Id., Vol. 2:250; 2:435.'"* There was also discussion among the delegates
about other potential requirements, such as compulsory education, uniformity across
curricula and textbooks, and creation of industrial schools for delinquent or
neglected children.

46. One delegate stated that “our action, if this article be adopted in its
present form, is pure legislation.” Id., Vol. 7:691. Another delegate agreed the
Constitution was “loaded down” with legislation, “but if we are to legislate at all, I
insist that we shall legislate upon this most important of all the interests of the State.”
Id., Vol. 7:678.

47. The delegates shared the viewpoint that education was of the utmost
importance to the Commonwealth. See, e.g., id., Vol. 2:421 (“The section on

education is second in importance to no other section to be submitted to this

13 Pursuant to its February 22, 2022 Order, the Court may take judicial notice of current
and prior versions of the Pennsylvania Constitution and related documents, which include the 1873
Convention debates and historical sources related to the 1968 Constitution. Courts routinely take
judicial notice of legislative history, including the historical sources relevant here. See generally
Pa. Sch. Bds. Ass’n, Inc. v. Commonwealth Ass’'n of Sch. Adm’rs, Teamsters Loc. 502, 805 A.2d
476, 484 (Pa. 2002); see also, e.g., William Penn II, 170 A.3d at 418-19 & n.6 (citing the 1873
Convention debates and related historical facts).

14 As will be discussed below, these provisions were ultimately consolidated into one
section.
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Convention.”); 2:389 (“The most important interest requiring attention in our State
1s unquestionably that of education.”); 6:39 (“This section as it is now is the most
important section that has been reported from any committee.”); 7:680 (“[A] system
of public school education is the most important interest of the State.”); 7:691-92
(“If there 1s any duty more incumbent upon the whole people of this Commonwealth
than any other, it is to see that every child of the Commonwealth shall be educated
and taken care of.”).

48. While the delegates appeared to agree that education should be
addressed in the new Constitution, there was debate as to what extent. The more
requirements sought to be imposed led to divide among the delegates.

49. On the one hand, there were delegates that appeared to welcome
imposing greater requirements on the Legislature in terms of what must be provided.
For example, some viewed the proposed $1 million appropriation as being “of the
highest importance to the efficiency of the public school system of Pennsylvania.”
Id., Vol. 2:436. However, some delegates thought the figure was not enough or
would be viewed as a limit, rather than a floor, on spending. See id., Vol. 6:39 (“It
lags behind now and has for twenty years lagged behind the appropriations that were
made when the present system was first brought into existence, and it is because the
Legislature has not come up to the demands of the interests of education that this
ought to stand as it is.”); 6:56 (“I feared that a provision of that kind in the
Constitution would be taken by the Legislature as a limit, and that it would
appropriate that sum and no more.”).

50.  On the other hand, there were other delegates who bucked at imposing
too many requirements on the Legislature for fear they were usurping legislative

authority. See, e.g., id., Vol. 7:681 (“[T]he Legislature has entire control over the
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subject of education.”); 7:689 (“[W]e have here in the Constitution usurped the
functions of the Legislature.”).

51.  This was particularly so with regard to the $1 million appropriation
requirement, which some delegates thought was “entirely within the discretion of
the Legislature[] and should be properly left there,” and that “[t]he Convention has
no power to make any appropriation out of the public treasury,” as “[t]hat is a matter
which rests exclusively with the Legislature.” Id., Vol. 7:678. See also id., Vol.
7:678-79 (calling the $1 million floor “a gross assumption of the power that belongs
to the Legislature”); 7:690-91 (“You have taken away from the Legislature the
power to appropriate money,” and “[w]e have thus far usurped the power of the
Legislature, the proper authority to raise and disburse money, and appropriated
absolutely one million of dollars annually to the common schools.”).

52. Another delegate said that more money needed to be distributed to
neglected children, “and less of it distributed for the higher branches of education in
schools to which many children are sent when their parents are fully competent and
able and sufficiently wealthy to educate them otherwise.” Id., Vol. 6:46. It appeared
several delegates did not believe it was necessary to provide the so-called higher
branches of education in all schools. According to one delegate, “[t]he purpose of
the common school system of Pennsylvania is to instruct the children of the State in
these common branches of education, and not in the higher branches.” Id., Vol.

2:433. And one delegate stated:

I think that the wants of the people of this Commonwealth, and the good
of the Commonwealth itself are not entirely contained in this word
“education,” or what is understood by the term “education.” Every one
understands what the word education means. It is being taught in those
branches of knowledge which are to fit persons for the useful duties of
life. It is to teach them the ordinary branches of reading, writing and
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arithm[e]tic and such other additional branches as the laws may provide
shall be taught in the public schools.

Id., Vol. 6:51-52.

53.  Another area in which there was significant disagreement centered on
whether the system should be uniform. The delegate who first proposed adding the
word “uniform” to the Education Clause expressed concern that without the term,
“there is no limitation whatever to the extent or variety of schools that we may have
in this State.” Id., Vol. 2:422. Echoing current concerns, there was also concern at
that time that poorer counties would be taxed at a high rate while wealthier counties
could impose a smaller tax but still offer more to their students. /d., Vol. 7:679.

54.  Others saw uniformity as “very impracticable.” Id., Vol. 2:422. The
Committee on Education rejected including the word “uniform” because a “majority
of its members thought the introduction of the word, if not fraught with some danger,
would, at least be attended with considerable inconvenience.” Id., Vol. 2:423. One

delegate opposing a uniform system stated:

We do not want to have a “uniform” system. We want to have the right
to introduce when and where we please some of these higher branches
into our common schools, so that our children who can not go to
colleges and academies away from home may go into their own
schools, paid for and sustained by the people of the State, and study
these higher branches with a teacher of competence. We do not want
this word “uniform” here for it may be construed as to lead to a
conclusion on the part of school directors and others that we are to have
only the elementary branches so as to be “uniform” with similar schools
elsewhere in the country. . . . Why, this word would operate even as
against the introduction of chemical or philosophical apparatus into one
school because in another school they could not afford to have it.

Let those of us who prefer the plan of giving our children the benefits
of the higher studies in their own district, and near their own homes, be
allowed to do so. As to the school tax, we can, in any event, only get
our share of that; and if we choose to pay something more for the
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privilege I speak of, over and above the tax, let us have the right to do
it. Let us have a higher class of studies where we want it. If you put
this word “uniform” into the section, school directors will hesitate and
discuss whether they have a right to do anything of this kind or not.

Id., Vol. 2:425-426.

55.  Yet another delegate “doubt[ed] very much whether it is the duty of the
Commonwealth to provide for the education of the children at large,” instead
suggesting the matter “belongs, primarily, to the citizens of each locality.” Id., Vol.
7:679. This sentiment was echoed when a proposal was made to require uniform
books across the Commonwealth, where a delegate thought that school board
directors of each district “know better what the children in their district need.” Id.,
Vol. 2:429. Some delegates thought the issue was one for the Legislature. Id., Vol.
2:432; 2:453. Ultimately, uniformity was rejected and not included in the
Constitution.

56. Although there was disagreement on a number of subjects, one area
where the delegates appeared united was on the importance of education to the
Commonwealth as a whole. Even before the language “to serve the needs of the
Commonwealth” appeared in the Education Clause, it was apparent that at least part
of the purpose of education was to prepare children to participate in society as adults.
For instance, one delegate during the Convention stated, “This great State of
Pennsylvania has taken her position long since, on the high ground that it is the duty
of the State, as a matter of justice and self-preservation, that every child in the
Commonwealth should be properly educated and trained for the high and responsible

duties of citizenship.” Id., Vol. 2:472. Another delegate stated:

I believed then, as I do now, that the safety of the State and the safety
of the government depends upon the education of all the children. If
we would preserve republican institutions, if we would preserve our
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present form of government, it is absolutely necessary that all the
children in the Commonwealth and in the United States should be
educated.

Id., Vol. 6:64. See also id., Vol. 6:43-44 (“But there are other motives than simple
humanity to urge the State to a full measure of her duty in the matter of education.
The relation of education and labor is a great economic question now receiving the
consideration of the best minds in this country and Europe.”).

57. Delegates believed education was essential to the future of the
Commonwealth. For instance, one delegate stated that “[i]f we are all agreed upon
any one thing it is, that the perpetuity of free institutions rests, in a large degree,
upon the intelligence of the people, and that intelligence is to be secured by
education.” Id., Vol. 2:421. Yet another stated, “In the uneducated ballot is found
the nation’s greatest danger; but the educated ballot is the nation’s main tower of
strength.” Id., Vol. 6:45.

58. Ultimately, a new education clause was adopted in 1874, which
provided: “The General Assembly shall provide for the maintenance and support of
a thorough and efficient system of public schools, wherein all the children of this
Commonwealth above the age of six years may be educated, and shall appropriate
at least one million dollars each year for that purpose.” PA. CONST. OF 1874, art. X,
§ 1.

59. It was nearly a century later before the Education Clause was
reexamined. The Commission on Constitutional Revision, also known as the
Woodside Commission, which was created by the General Assembly, was charged
with “study[ing] the Constitution . . . in the light of contemporary conditions and the
anticipated problems and needs of the people of the Commonwealth.” Act 400 of
1957, § 3, 141st Gen. Assemb., Reg. Sess. (Pa. 1957). The Woodside Commission
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originally proposed the Education Clause to read “The General Assembly shall
provide for the maintenance of support of a thorough and efficient system of public
schools, wherein all the children of the Commonwealth may be educated.” Report
of the Commission on Constitutional Revision, at 152 (Mar. 1959).

60. A legislative journal indicates that the amendment to the Education
Clause would “update[] the constitution by replacing the obsolete requirement that
all children of the Commonwealth above the age of six be educated, and at least $1
million be spent for that purpose.” H.R. Journal, 151st Gen. Assemb., Sess. of 1967,
Vol. 1, No. 6 at 80 (Jan. 30, 1967). This is consistent with Professor Black’s view
that the changes to the Education Clause were to “clean[] up . . . historical outdated
aspects” of the Education Clause. (Tr. at 935-37.)

61. Project Constitution, which was an initiative of the Pennsylvania Bar
Association, proposed adding the “to serve the needs of the Commonwealth”
language because “the system of public education should not necessarily be limited
to serve the needs of children as the Constitution now provides.” Report of
Committee No. 10 on Education, 34 Pa. B. Ass’n Q. 147, 304-05 (Jan. 1963).

62. The change was classified as a Class 3 change, meaning it was a change
to the Constitution’s language and form but was not “of sufficient importance to be
recommended for adoption other than as a part of a general revision of the
Constitution.” Report of the Commission on Constitutional Revision, at 18. In
contrast, a Class 1 change was “of first importance, critically needed for the efficient
conduct of the [s]tate government” and Class 2 changes were “very desirable” but
“not vital for the efficient conduct of the [s]tate government.” Id. Essentially, the
changes were a “drafting change.” (Tr. at 963.) It would have been “illegitimate”

to render an “enormous change” to the Constitution without debate. (Tr. at 965-68.)
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63. In 1965, the General Assembly passed Joint Resolution 9, which
consolidated various articles including the Education Clause into one article related
to legislation. Joint Res. No. 9, S.B. 532, 149th Gen. Assemb., Reg. Sess. (Pa. 1965).
The changes to the Education Clause were reintroduced, pursuant to article XI,
section 1 of the Pennsylvania Constitution (setting forth the amendment procedure),
in 1967 as Joint Resolution 3, S.B. 4, 151st Gen. Assemb., Reg. Sess. (Pa. 1967),
which also passed.

64. The current Education Clause was presented to, and adopted by, the
voters of Pennsylvania at the primary election held on May 16, 1967. See P.L. 1037,
J.R. 3 (May 16, 1967); Laws of Pennsylvania, Session of 1967, Proclamation of the
Governor (proclaiming the adoption of the constitutional amendments by the
electorate).

65. The current Education Clause provides: “The General Assembly shall
provide for the maintenance and support of a thorough and efficient system of public
education to serve the needs of the Commonwealth.” PA. CONST. art. III, § 14.

66. A comparison of the 1874 Education Clause to the current article III,
section 14 reveals the following changes (additions highlighted, deletions struck

through in red): “The General Assembly shall provide for the maintenance and

support of a thorough and efficient system of public education sehoolswherein-all

needs of the Commonwealth.”
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C. The System

67. Pennsylvania’s system of public education includes 500 school
districts,'s over 160 brick-and-mortar charter schools, 14 cyber charter schools, 29
IUs, 84 career and technical education (CTE) centers, and over 136 CTE programs,
which are offered at Pennsylvania high schools, among various other institutions and
programs. (Stip. 99 2-5.) As of 2018, the K-12 education system served more than
1.7 million students. (See PX-01830-0013.)

68. In 2020-21, Pennsylvania’s school districts operated 2,999 schools,
including elementary schools, middle schools, junior/senior high schools, and other
schools with different combinations of grade levels. (LR-01635, “LEA and School”
Tab.)

69. Based on geographic size, Pennsylvania school districts vary
significantly. The largest geographically is Keystone Central School District,
which 1s 970.76 square miles. (LR-00531, Row 6983.) There are 8 school districts
that are larger than 400 square miles. (LR-00531, Rows 6983, 15101, 4904, 13484,
13913, 416, 15266, and 10679.) In contrast, the smallest geographically is
Jenkintown School District, which is 0.58 square miles. (LR-00531, Row 6653.)
There are 13 school districts that are smaller than 2.5 square miles. (LR-00531,
Rows 1538, 1571, 1934, 3023, 4079, 6521, 6587, 6653, 8237, 8765, 9953, 11999,
15893.)

70. Pennsylvania school districts also vary significantly based on

enrollment. The largest school district by enrollment is SDP, with approximately

15 One of Pennsylvania’s 500 school districts, Bryn Athyn, does not operate any schools
and had only 1 student as of the 2019-20 school year. (Stip. 92 n.1.) For this reason, some of the
testimony and exhibits presented at trial (including certain summary and demonstrative exhibits)
allude to 499 school districts.

21



124,111 students in 2020-21. There are 15 school districts with over 10,000
students. The smallest school district by enrollment is Austin Area School District
with only 188 students, including a senior class of 15 students. There are 18 school
districts with under 500 students. (LR-01635, “LEA” Tab.)

71.  In the 2020-21 school year, the 6 Petitioner School Districts educated
approximately 1.64% of Pennsylvania public school students compared to SDP,
which educated approximately 7.32% of Pennsylvania public school students. (LR-
05042.)

72.  School districts are governed by local school boards which have
authority over the development of policy, governance, and budgets for the operations
of their districts. (Tr. at 2451-52.) Local boards also are involved in decisions about
textbooks, materials, and curriculum. (Tr. at 4384.)

73. A charter school is a public school operated by a private board with
public funding pursuant to a statutory process. See Section 1703-A of the Charter
School Law, 24 P.S. § 17-1703-A.'® There are two types — brick-and-mortar charter
schools and cyber charter schools. (Stip. § 3.) A cyber charter school is a public
school that “predominantly deliver[s] educational services via . . . video
conferencing technology[,] based on a learning management system.” (Tr. at 12272-
74.) A learning management system is like a “virtual schoolhouse . . . where all [of]
the video conferencing interchange . . . occurs.” (Tr. at 12273-74.)

74. As of 2020-21, Pennsylvania charter schools educated 169,252
students, or approximately 10% of public school students in the Commonwealth.
(LR-05038A.) Over the past nine years, charter schools have become an

increasingly popular choice for students and families. Between 2012-13 and 2020-

16 Section 1703-A was added by Section 1 of the Act of June 19, 1997, P.L. 225.
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21, the number of K-12 public school students who were being educated in
Pennsylvania charter schools increased by approximately 49,787 students, a 41.7%
increase; during the same time frame, the overall number of K-12 public school
students in Pennsylvania schools decreased by approximately 61,656 students. (LR-
05038A.)

75. Pennsylvania has 29 1Us, which provide a variety of services, some of
which are provided for a fee, to school districts, charter schools, and private schools,
including special education, professional development, and technical assistance
services. (Stip. q4.)

76. Some IUs provide instructional services to schools, most often in the
area of special education, either in the school or a space that the IU leases. (Parties’
Joint Designations of the 3/11/2020 Deposition of Matthew Stem (Stem Dep.) Vol.
1 at 19.) Some IUs also provide career and technical education to students, who are
not charged for such services. (Stem Dep. Vol. 1 at 20.)

77.  The Department provides funding to IUs. (Tr. at 2041.)

78.  Across the Commonwealth, IUs provide a significant amount of
support to school districts concerning the use of curriculum resources. (Tr. at 2073.)

79.  In addition, IUs directly educate a small number of students. In 2020-
21, 1Us educated approximately 10,223 students. (LR-05038A..)

80. Pennsylvania students have opportunities to participate in CTE
programs, which are programs of study, approved by the Department, in industry-
related fields and aligned to industry-related needs. (Tr. at 2102-03.)

81. In Pennsylvania, CTE programs “offer students the opportunity to
develop critical skills through a combination of classes and hands-on learning

experiences, which allow them to apply academic concepts to real-world problems.”
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(Tr. at 2105-06; LR-04191-00001.)

82.  Pennsylvania’s CTE system is focused on providing young people with
skills, knowledge, and habits that they need for success in college and careers: “a
strong academic and technical foundation; opportunities to explore and experience
careers; and[] engagement in activities that develop employability skills.” (LR-
04216-00003.)

83. CTE programs are offered in both traditional high schools, such as
Greater Johnstown and Lancaster, and CTE centers. (Tr. at 2103, 2961-62, 5243-
45.) The CTE programs typically include courses that are led by individuals who
are qualified in the relevant industry field, as well as academic courses. (Tr. at2104.)

84. There are comprehensive CTCs, part-time CTCs, and CTE programs
that various Pennsylvania high schools offer to students. (Tr. at 2107.)

85. For a student in a CTE program, the CTE program typically ends with
a student having the opportunity to obtain an industry credential, and the student’s
performance in the program is typically measured by a National Occupational
Competency Testing Institute (NOCTI) exam or a National Institute for
Metalworking Skills (NIMS) exam. (Tr.at2103,2111.) NOCTI exams are national
assessments. (Tr. at 2113.) These exams are developed with industry partners and
have two components — one performance-based and the other one written. (Tr. at
2111.)

86. Across Pennsylvania, there are more than 80 CTE centers that offer
Department-approved programs to thousands of students. (Tr. at 2107; LR- 04191.)
As of 2018, there were 1,747 state-approved CTE programs, which were being
offered to students through 84 CTCs and 140 high schools. (Tr. at2110; LR-04216-
00003.)
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87. CTE programs prepare students for both college and career. (Tr. at
2109; LR-04216-00002.) They are available throughout Pennsylvania in most
regions of the Commonwealth. (Tr. at 2115; LR-04216-00020.)

88.  In Pennsylvania, while overall high school enrollment has decreased,
student enrollment in CTE programs has increased. (Tr. at2110; LR-04216-00003.)

89. As of the 2020-21 school year, CTC schools and CTE programs
educated approximately 48,809 students in Pennsylvania. (LR-05038A.) Over the
past 9 years, there has been an 8.2% increase in the number of Pennsylvania public
school students who are educated through CTC schools. (LR-05038A.)

90. Pennsylvania’s system of public education also includes ““a network of
604 state-supported public libraries and 29 District Library Centers, which provide
resources, technology, and programs that support pre-K through grade 12 students,
as well as adult learners, in all 67 counties.” (PX-01830-00014.)

91. The School Code is the basic law that governs public education in

Pennsylvania.

1. The Department

92. The Department, formerly named the “Department of Public
Instruction,” was created by Section 1 of the Act of July 23, 1969, P.L. 181, No. 74
(Act74), 71 P.S. § 1037."

93. The General Assembly has given the Department the power and duty
“[t]o administer the laws of [the] Commonwealth with regard to the establishment,

maintenance, and conduct of the public schools[.]” 71 P.S. § 352.

17 All of the “functions, powers and duties of the Department of Public Instruction” were
transferred to the Department by Section 3 of Act 74, 71 P.S. § 1039.
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94. The Secretary is the only cabinet-level official required by the
Constitution. Article IV, sections 1 and 8(a) of the Pennsylvania Constitution, PA.
CONST. art. IV, §§ 1, 8(a).

95. The Department has a deputate for elementary and secondary
education. (LR-00538A.) Within that deputate, the Department has multiple
bureaus, divisions, and offices, including the Bureau of School Support, Bureau of
Curriculum Assessment and Instruction, Bureau of Special Education, Bureau of
Career and Technical Education, the Safe Schools office, the School Services office,
and the School Improvement office. (LR-00538A; Tr. at 2050.)

96.  The Bureau of Curriculum Assessment and Instruction contains:

a. The Division of Federal Programs, which oversees all of the
federal title funding in the Commonwealth;

b. The Division of Assessment and Accountability, which oversees
the Pennsylvania System of School Assessment (PSSA),
Keystone Exam system, and assessment budget; and

C. The Division of Instructional Quality, which oversees content
area, technical assistance, and professional development
supports. (Tr. at 2050-51; LR-00538A..)

97. The Bureau of Special Education is composed of:

a. Three divisions of Monitoring and Improvement (East, West,
and Central), which oversee the special education services that
are delivered to Pennsylvania students, along with the
Commonwealth’s implementation of the Individuals with

Disabilities Education Act (IDEA), 20 U.S.C. §§ 1400-1490; and
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b. The Division of Analysis and Financial Reporting, which deals
with state and federal special education funding. (Tr. at 2051-
52; LR-00538A.)

98.  The Bureau of School Support is composed of:

a. The Division of Planning and Professional Development, which
oversees things like school district comprehensive plans and
continuing professional education for teachers;

b. The Division of Student Services, which oversees migrant
education, 21st century learning, McKinney-Vento funds, which
are used to support homeless students, and certain other items
that are part of the Department’s budget; and

C. The Division of Charter Schools, which “provides supports to
authorizers and to charter schools in their delivery of instruction
and in their authorizing responsibilities.” (Tr. at 2046-47, 2052;
LR-00538A.)

99.  The Bureau of Career and Technical Education deals with the financial
and instructional elements that undergird the CTE programs in the Commonwealth.
(Tr. at 2052; LR-00538A..)

100. The Safe Schools Office oversees all statutory, regulatory, and policy
functions that pertain to safe schools, including safety and security grants and social
and emotional learning supports. (Tr. at 2052-53; LR-00538A.)

101. The School Services Office administers a wide variety of statutory and
regulatory programs, including the Opportunity Scholarship Tax Credit Program.
(Tr. at 2053; LR-00538A..)
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102. The School Improvement Office oversees many of the Department’s
programs that concern meaningful differentiation for the Comprehensive Support
and Improvement (CSI), Additional Targeted Support and Improvement (ATSI), and
Targeted Support and Improvement (TSI) schools. (Tr. at 2053; LR-00538A..)

103. Matthew Stem, former Deputy Secretary of Elementary and Secondary
Education, testified “[t]he notion that every child can learn was a fundamental belief
of the [D]epartment and drove [its] policy development and technical support and
the way [it] operationalized [its] systems as a foundational belief.” (Tr. at 1760.)

104. The Department provides a variety of resources to local school districts.
For instance, the Department established and administers the Standards Aligned
System (SAS),'® which is a portal of educational resources that are designed to help
schools. (Tr. at 2054-55.)

105. As stated on the portal website, SAS “is a comprehensive research-
based resource[,]” for Pennsylvania schools and educators. SAS focuses on six
elements: standards, assessment, curriculum framework, instruction, materials and
resources, and safe and supportive schools. The Department describes SAS as “a
state-of-the-art portal.” (LR-04208.) There is no charge for school districts to use
SAS. (Tr. at 2090.)

106. Aside from the SAS portal, the Department has created the
Pennsylvania Evidence Resource Center. This center is a “repository of evidence-

based strategies that can be implemented [in] schools,” with the information broken

'8 The Department’s SAS is not to be confused with Statistical Analysis System Institute
Incorporated (SAS, Inc.), which developed and maintains the Educator Value Added Assessment
System (EVAAS) methodology, which is the foundation of the Pennsylvania Value Added
Assessment System (PVAAS).

28



down based on categories from the Future Ready PA Index."” The Pennsylvania
Evidence Resource Center can be accessed by anyone. (Tr. at 1892-93.)

107. In addition, Pennsylvania school districts are required to develop
comprehensive plans that are aligned with practices of continuous improvement and
improved educational practices. Comprehensive plans set forth a school district’s
current practices, which challenges the school district faces, and the school district’s
plan to address those challenges. The Department leads this comprehensive
planning program and provides resources to school districts to assist them in the
comprehensive planning process. (Tr. at 2094-97.)

108. The Department operates Community Education Councils, which, in
partnership with postsecondary educational institutions, “provide . . . postsecondary
educational opportunities in places where those institutions are not otherwise
generally present.” (Tr. at 8787.)

109. Pennsylvania school districts are not required by state law to provide
pre-K education, but a school district may opt to do so. (Tr. at 4485.)

110. The Pre-K Counts program is the largest of the Commonwealth’s state-
funded pre-K programs. (Tr.at4501.) Through Pre-K Counts, three- and four-year-
old children start learning basic academic skills (reading and writing) and start to
learn socially through a focus on social-emotional learning and engaging families in
child development. (Stem Dep. Vol. 1 at 22.) Pre-K Counts programs are provided
by school districts, private academic nursery schools licensed by the Department,
Head Start grantees, care centers, and groups that are designated as high-quality
settings on the Keystone STARS evaluation. (Parties’ Joint Designations of the

7/2/20 Deposition of Tracey Campanini (Campanini Dep.) at 28.)

19 The Future Ready PA Index is discussed more fully at Part I1.D .4, infia.
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111. The Pre-K Counts program is available to families with an income of
less than 300% of the federal poverty line, which encompasses about 60% of
Pennsylvania’s population. (Tr. at 4500.) Combined, during the 2019-20 school
year, Pennsylvania’s 5 state-funded pre-K programs enrolled about 22% of 4-year-
olds and 11% of 3-year-olds in the Commonwealth. (Tr. at 4501.) As of December
2021, more than 29,000 children participated in the Pre-K Counts program, which
was an increase of 4,000 children since July 2020. (Tr. at 4952.)

112. Tracey Campanini, Deputy Secretary at the Office of Child
Development and Early Learning (OCDEL), which is a joint deputate of the
Department and the Department of Human Services (DHS) that monitors and
oversees early childhood education in the Commonwealth, explained that all Pre-K
Counts and Head Start grantees in Pennsylvania are required to use OCDEL’s early
childhood education standards. (Tr. at 4913-14, 4729-31.) The standards are

rigorous and reflect five goals:

one, engage in activities that include measuring, representing,
organizing, and understanding data; two, persist in activities that
include measuring, representing, organizing, and understanding data;
three, problem solve in activities that include measuring, representing,
organizing, and understanding data; four, when prompted,
communicate thinking while engaged in activities that include
measuring, representing, organizing, and understanding data; and fifth
and finally, talk and listen to peers during activities that include
measuring, representing, organizing, and understanding dataf.]

(Tr. at 4922-23; PX-02195-0039.) School districts that implement Pre-K Counts or
Head Start must align their curricula to these standards. (Tr. at 4784.)
113. The Pre-K Counts program also requires teachers to have a four-year

degree in specialized training and early childhood development. (Tr. at 4553.) By
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contrast, the federally funded Head Start program only requires that half of the
teachers have a four-year college degree. (Tr. at 4553-54.)

114. 1In 2014-15, Pennsylvania funded 18,205 total pre-K student slots in
both its Pre-K Counts and Head Start programs. In 2020-21, Pennsylvania funded
31,593 total slots in both of these programs. This represents a 73.54% increase in
the number of total Pre-K Counts and Head Start student slots funded by
Pennsylvania over this 7-year period. (LR-05046A.)

115. OCDEL uses the Keystone STARS program to assess the quality of a
pre-K program in Pennsylvania. The Keystone STARS program designates pre-K
programs with a certain STAR number. A STAR 1 program is reserved primarily
for licensed childcare providers. A STAR 2 program has met certain requirements
regarding community and family partnerships; and has committed to certain
qualifications and staff development. (Tr. at 4930-35.)

116. Programs designated as STAR 3 and STAR 4 that are in good standing
with applicable performance standards and are licensed through the Department are
considered “high quality” programs. (Campanini Dep. at 115-16.)

117. When determining that there is an unmet need for pre-K slots in
Pennsylvania, OCDEL only considers programs designated as “high quality” and
omits from the calculation STAR 1 and STAR 2 programs. (Tr. at 4768-69.)

118. STAR 1 and STAR 2 programs, however, must still meet certain
requirements for class size, staff qualifications, community partnerships, and other
criteria. (Tr. at 4933-35.) For example, STAR 2 programs require “[a]ll on-site
program leadership team members and teaching staff to complete Professional
Development Plans . . . in the [Professional Development] Registry to support
educational achievement and professional growth.” (Tr. at 4947; LR-03076-00009.)
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Additionally, every Pre-K Counts and Head Start Supplemental Assistance program
(Head Start Supplemental Assistance) has a 10:1 student-to-teacher ratio and a
maximum of 20 students per class, and most pre-K slots are full-day. (Tr. at 4957.)

119. OCDEL also uses a broad definition of “at risk” children to determine
the number of eligible children. OCDEL considers children living at up to 300% of
the federal poverty guidelines as “at risk” and uses that figure to calculate unmet
need. (Tr. at 4905-06, 5017-18.) A family of four living at 300% of the federal
poverty guidelines would earn approximately $76,000 per year. (Tr. at 4949-50.)

120. “Head Start has been [a] major federally-funded preschool program for
children in poverty for the past [50 years].” (Tr. at 4679.) As of December 2021,
approximately 26,000 Pennsylvania children were enrolled in the Head Start
program. (Tr. at 4954.)

121. The cost of Head Start is currently more than $10,000 per child
annually. (Tr. at 4679.)

122. Head Start Supplemental Assistance provides state funds to supplement
federal Head Start services. (Tr. at 4795-96.) As of December 2021, about 8,200
children participated in Head Start Supplemental Assistance. (Tr. at 4953.)
Pennsylvania’s budget for Head Start Supplemental Assistance increased from
approximately $49 million in the 2016-17 school year to $69 million by the time of
trial. (Tr. at 5000.)

2. The State Board

123. The State Board is an administrative board that, under Section 202 of
The Administrative Code of 1929, 71 P.S. § 62, is housed within the Department.
The General Assembly delegated the State Board the powers and duties as set forth
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in Article XXVI-B of the School Code. See Sections 2601-B—2606-B of the School
Code, 24 P.S. §§ 26-2601-B-26-2606-B.* (See also Tr. at 4172.)

124. The State Board is charged by the General Assembly to “adopt broad
policies and principles[] and establish standards governing the educational program
of the Commonwealth.” 24 P.S. § 26-2603-B.

125. The State Board is comprised of 21 members — 4 are the majority and
minority chairs of the House and Senate education committees and the other 17 are
nominated by the Governor and confirmed by the Senate. 24 P.S. § 26-2602-B(a)-
(b). (See also Tr. at 4173-74.) The members of the State Board are volunteers in
that capacity. (Tr. at 4308-09.)

126. The Secretary serves as chief executive officer of the State Board and
can speak on any matters before the State Board but cannot vote. 24 P.S. § 26-2602-
B(g). (See also Tr. at 4184-85.)

127. By statute, the State Board is organized into the Council of Basic
Education and Council of Higher Education, each comprised of 10 members. 24
P.S. § 26-2602-B.

128. The State Board meets at least six times per year. (LR-02237-00001.)

129. The State Board has two full-time employees: an executive director and
an administrative assistant. The State Board also has counsel, who is provided
through the Governor’s Office of General Counsel. (Tr. at 4309.)

130. The State Board sets standards for teacher certification promulgated
through regulations at Chapter 49. (Tr. at 4176.)

131. The State Board also promulgated state assessment requirements in its

Chapter 4 regulations, which are discussed more fully below. (Tr. at 4181.)

20 These sections were added by Section 5 of the Act of March 30, 1988, P.L. 321.

33



a. Master Plan

132. The State Board is also responsible for developing a master plan for
basic education and a master plan for higher education, the purpose of which is to
provide guidance to the Governor and General Assembly, as well as to institutions
that are funded by state appropriations. 24 P.S. § 26-2603-B. (See also Tr. at 4183-
84,4256, 4297-98.)

133. In 2018, the State Board released its current Master Plan for Basic
Education. While the Master Plan for Basic Education includes recommendations,
it does not create any requirements. In fact, the State Board does not believe that
anyone is required to respond to the Master Plan for Basic Education, and it does not
“directly engage in follow-up” regarding that plan. While the State Board regularly
receives reports from the Department, those reports do not address the helpfulness
or usefulness of the policy recommendations that the State Board has made in its
Master Plan for Basic Education. (Tr. at 4299-4300.)

134. Before the current Master Plan for Basic Education, the State Board
does not know when it last prepared a Master Plan for Basic Education, although
Karen Molchanow, the Board’s Executive Director, was able to find one from the
late 1990s. (Tr. at 4301.) Executive Director Molchanow did not know why there
was a gap between the State Board’s preparations of its Master Plans for Basic
Education. (Tr.at4301.) Asof2017, the State Board is required to prepare a Master
Plan for Basic Education every 10 years. Previously, it was required to prepare one
every five years. (Tr. at 4415-16; PX-00035.)

135. The State Board engaged an individual through the Capital Area IU to
take the lead in preparing the Master Plan for Basic Education. (Tr. at 4266-67,
4298-99.)
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136. The Master Plan for Basic Education recognizes that educational
programs are not static, and that technology is an essential part of learning in today’s
21st century environment. (Tr. at 4358-59.)

137. The Master Plan for Basic Education states that “modern teaching relies
on modern technology.” (PX-00035-0012.) Cognizant of “differences in
infrastructure and capabilities in school districts across the state” that “will lead to
opportunity gaps for some students that will have lasting ramifications for the
individuals and their communities,” the State Board has urged the Department to
“monitor unequal investments in technology and infrastructure that could widen the
college career readiness gap for some students.” (PX-00035-0012.)

138. The Master Plan for Basic Education also identifies the importance of
high-quality pre-K programs, of ensuring that students are taught by highly qualified
certified teachers, and of ensuring that schools use quality curricular materials, such
as advanced technology, to improve student outcomes. (PX-00035-0006, 0008-
0009, 0011-0012.)

139. According to the Master Plan for Basic Education, all students must be
provided with the opportunity to achieve college, career, and civic success. (Tr. at
4259.)

140. In the Master Plan’s recommendations on school finance, the State
Board agreed that “[t]he combination of local, state, and federal funding must
provide adequate support for the updated and improved school programs that enable
every student to meet our rigorous expectations. State policy cannot disregard the
importance of capacity to ensure successful implementation of its goals.” (PX-

00035-0009.)
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141. In the Master Plan for Basic Education, the State Board asserts that
education funding must be expertly and efficiently managed at both the state and
local levels. The State Board recommends that the General Assembly consider the
adequacy of school funding, although it does not identify a specific amount of
funding that would be necessary to achieve adequacy. The State Board, likewise,
does not assert that Pennsylvania schools are under-funded. (Tr. at 4266, 4419-22;
PX-00035-0009.)

142. The State Board does not conduct any cost-effectiveness analysis to
accompany its Master Plan for Basic Education. (Tr. at 4298.)

143. The Master Plan for Basic Education has a narrow scope. In developing
the plan, the State Board is to consider and make recommendations on 10 areas as
set forth in 24 P.S. § 26-2603-B(i), or any other areas the State Board deems
appropriate.?! In the plan, the State Board does not attempt to balance education
with any of the Commonwealth government’s many other responsibilities. (Tr. at
4306-07.)

144. The State Board engages in a constant review and appraisal of
education in the Commonwealth. The State Board’s evaluation takes into account

such matters as educational objectives, alternative organizational patterns,

21 The 10 areas are:

(1) school program approval, evaluation[,] and requirements; (2) school personnel
training and certification; (3) student testing and assessment; (4) school governance
and organization; (5) curriculum materials development; (6) school finance;
(7) school buildings and facilities; (8) transportation; (9) technical services and
support services to local education agencies; and (10) projected long-range needs
of the public school system of this Commonwealth.”

24 P.S. § 26-2603-B(i).
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alternative programs of study, and the operating efficiency of the education system.

(Tr. at 4413, 4416; LR-02237-00002.)

b. Academic Standards

145. The General Assembly has delegated authority for defining and
adopting the academic standards of the Commonwealth to the State Board. 24 P.S.
§ 26-2603-B(a); 22 Pa. Code § 4.1.

146. The State Board engaged the Department to support the development
of the academic standards and bring those standards through the regulatory process.
(Tr. at 1599-1600.)

147. The School Code addresses cooperation between the Department and

the State Board, providing:

Statements of policy, standards, rules and regulations promulgated by
the [B]oard shall be binding upon the Department . . . . The
[D]epartment shall submit to the [B]oard for approval, modification or
rejection, all rules and regulations proposed by the [D]epartment in the
areas under the control of the [B]oard. The Department . . . shall furnish
upon request of the [B]oard such data and information as the [B]oard
may, from time to time, require, and the [D]epartment shall provide
administrative services for and on behalf of the [Bloard for the
implementation of the [B]oard’s statements of policy, standards, rules
and regulations.

24 P.S. § 26-2606-B.
148. By regulation, the State Board defines “the purpose of public education

and its relationship with the academic standards.” 22 Pa. Code § 4.11(a).*
149. According to the State Board’s regulations, the purpose of public

education is to prepare students “for adult life by attending to their intellectual and

22 Section 4.11 was amended on July 16, 2022. Former Section 4.11 is identical except as
noted below.
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developmental needs and challenging them to achieve at their highest level
possible.” 22 Pa. Code § 4.11(b). Furthermore, “[1]n conjunction with families and
other community institutions, public education prepares students to become self-
directed, life-long learners and responsible, involved citizens.” Id.

150. The State Board has further determined that public education “provides
opportunities for students to: (1) [a]Jcquire knowledge and skills[;] (2) [d]evelop
integrity[;] (3) [p]Jrocess information[;] (4) [t]hink critically[;] (5) [w]ork
independently|[;] (6) [c]ollaborate with others[; and] (7) [a]dapt to change.” 22 Pa.
Code § 4.11(c).

151. The State Board’s regulations and the academic standards contained
therein “describe the knowledge and skills that students will be expected to
demonstrate before graduating from a public school.” 22 Pa. Code § 4.11(d). The
regulations provide that “[i]t is the policy of the Board that the local curriculum be
designed by school entities to achieve the academic standards under [22 Pa. Code]
§ 4.12 (relating to academic standards) and any additional academic standards as
determined by the school entity.” 22 Pa. Code § 4.4(a). In addition, “[i]t is the
policy of the Board that local school entities have the greatest possible flexibility in
curriculum planning consistent with providing quality education and in compliance
with the School Code.” 22 Pa. Code § 4.4(b).

152. Although the regulations require school districts to align their curricula
and instruction to the academic standards, they have autonomy in developing the
curricula and the sequencing of their instruction. (Tr. at 2057-08, 4212.) The
Department provides districts with resources to help them align their curricula to the
academic standards. (Tr. at 2058; LR-04208.)

153. Between 2010 and 2014, the Board adopted new academic standards in
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certain subjects, often referred to as Pennsylvania Common Core Standards
(Pennsylvania Core Standards). While related to the national Common Core, the
Pennsylvania Core Standards are specific to the Commonwealth and its needs. (Tr.
at 4190-91.) The 2014 Pennsylvania Core Standards were more rigorous than
previous standards. (Tr. at 4316.)

154. There are 12 academic standards adopted by the State Board through
regulation covering content such as science and technology; environment and
ecology; social studies, including history, geography, civics and government, and
economics; arts and humanities; career education and work; health, safety, and
physical education; family and consumer science; English language arts (ELA); and
mathematics. See 22 Pa. Code §§ 4.11(g); 4.12(a).** (See also Tr. at4175-76; PX-
00036-0001; PX-02189 through PX-02207.)

155. The academic standards are adopted after a rigorous two-year long
process, where the State Board and the Department sought and received feedback
from the public, educators, and the General Assembly. (Tr. at 4189; Petition for
Review (Pet. for Rev.) 49 102-103; PX-03144 99 102-103 (State Board’s Answer
and New Matter); PX-03145 99 102-103 (Executive Respondents’ Answer and New

23 Section 4.12 of the State Board’s regulations was amended effective July 16, 2022. The
former version of Section 4.12 is substantially the same as the current version except the current
version adds integrated academic standards for science, environment, ecology, technology, and
engineering for grades K through 5 and grades 6 through 12, see 22 Pa. Code § 4.12(a)(1)(ii),
(a)(2)(i1), and standards for technology and engineering in grades 6 through 12, 22 Pa. Code
§ 4.12(a)(2)(iii), which take effect July 1, 2025. The standards for those subject areas in the prior
version of Section 4.12 remain in effect through June 30, 2025. See 22 Pa. Code § 4.12(a)(1)(1),
(a)(2)(1). In addition, the current version of Section 4.12(a)(5) replaced the term “vocational
technical programs” with “career and technical education programs.” Compare former 22 Pa.
Code § 4.12(a)(5), with 22 Pa. Code § 4.12(a)(5). Finally, Section 4.12(i) was amended to reflect
that the State Board will review the academic standards “[n]o sooner than every 5 years and no
later than every 10 years,” thereby replacing the three-year cycle in the prior version. Compare
former 22 Pa. Code § 4.12(i), with 22 Pa. Code § 4.12(i).
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Matter).)

156. The process begins with the Department drafting standards with the
assistance of “teams of content experts,” which are presented to the State Board for
consideration. (Tr. at 4186-87.) Draft standards are then presented to stakeholders
throughout the state for their comments. (Tr. at 4187.) Once adopted by the State
Board as proposed rulemaking, the regulations are published for public comment,
providing another opportunity for public input. (Tr. at 4187-88.)

157. Following the regulatory review process and development of final
proposed regulations, the state academic standards are reviewed by the Independent
Regulatory Review Commission (IRRC), as well as the House and Senate Education
Committees before they are adopted as final regulations and become part of the
School Code. (Tr. at 4188.)

158. “[T]he state academic standards are responsive to what [the State Board
has] set as priorities for students to know and be able to demonstrate by the end of
the grade level[.]” (Tr. at 4189.) They are uniform, rigorous, and achievable and
are designed to prepare students to be “college- and career-ready” upon graduation.
(Tr. at 1603-04, 1609-10, 1611-14.)

159. The State Board’s regulations in chapter 4 set forth an expectation that
the State Board “will conduct periodic reviews of academic standards,” the purpose
of which “is to ensure that [the standards] continue to meet the academic needs of
our students and to ensure that [the standards] continue to put students in a position
where they will be ready to enter the workforce and post[]secondary education and
support the economic needs of the Commonwealth.” (Tr. at 4192-93.) See 22 Pa.
Code § 4.12(1) (requiring the State Board to review academic standards “[n]o sooner

than every 5 years and no later than every 10 years . . . to determine if they are

40



appropriate, clear, specific and challenging, and will make revisions as
necessary ....”).

160. In addition to having four members of the General Assembly sit on the
State Board, as part of the regulatory review process, any amendment to the State
Board’s regulations is submitted to the education committees of both legislative
chambers for comment on proposed rulemaking, which may approve or disapprove
the final rulemaking. (Tr. at 4193-94.)

161. The Pennsylvania Core Standards, adopted following the course of
normal review, “ensure[d] that there was a voice for Pennsylvania stakeholders in
the mathematics and [ELA] standards,” that the “standards reflect[] 21[st] Century
skills to prepare students in the Commonwealth to meet the rigor expected of
post[]secondary education and [the] workforce,” and that they were supported also
by leaders from business who felt students would benefit by being challenged “in
critical thinking, complex problem-solving, effective communication, . . . applying
math in real world settings and having focus on informational text as well as fiction
text.” (Tr. at 4196-97, 4314-16.)

162. During this process, the Pennsylvania House of Representatives
unanimously “urged” the Secretary and the State Board “to ensure that
Pennsylvania’s academic standards are thoroughly rigorous [and effective] for all
Pennsylvania students[.]” H. Res. 338, PN-2084 (2013). (See also Tr. at 4204-05.)

163. The new academic standards focused on workforce needs of the
Commonwealth to ensure that the Commonwealth maintains its economic
competitiveness by preparing students to be college and career ready. (Tr. at 4197-
98, 4202-03.)

164. By using the terms “college and career ready,” the standards are
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designed to prepare graduates to succeed in “colleges and universities across the
Commonwealth, as well as programs that are focused on career and technical
education at the postsecondary or adult education level that results in industry
certifications.” (Tr. at 4201.) Moreover, the standards are “in alignment with [the]
identified workforce needs” of Pennsylvania industries. (Tr. at 4315.)

165. When asked by Petitioners’ counsel if Pennsylvania’s standards are
“high-quality academic expectations of what every student should know and be able
to do” that are rigorous and achievable by students across the state, former Deputy
Secretary Stem responded yes. (Tr. at 1608-09.) They “are robust and relevant to
the real world and reflect the knowledge and skills our young people need to succeed
in life after high school, in both postsecondary education and a globally competitive
workforce.” (PX-03145-0051 9 18 (Executive Respondents’ Answer and New
Matter); see also Tr. at 1603-04, 1609-12, 4197-99, 4206-07.)

166. The State Board and Department believe that the Pennsylvania Core
Standards are rigorous and have not taken a position that they should be less
rigorous. (Tr.at 1612-13,4205.) The State Board believes that academic standards
should be rigorous to meet the needs of the Commonwealth in supporting workforce
and economic competitiveness, as well as preparing students for entry into
communities post-graduation. (Tr. at 4206-07, 4317-18.) In its Master Plan for
Basic Education, the State Board emphasizes the impact of ‘21 century technology”
and “rapid innovation” requiring Pennsylvania graduates to succeed in a “globally
competitive environment” and able “to adapt to future changes in the workplace” as
well as being “knowledgeable and informed,” and “able to analyze incomplete
information and judge differing opinions in order to make the informed decisions

necessary in a democracy.” (PX-00035-0003.)
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167. The academic standards that have been set for kindergarten through 5th
grade “provide students with a foundation to engage in learning progressions to
prepare them for that more rigorous work in the upper grade levels.” (Tr. at 4208-
09.)

168. Technology is included in the academic standards because it is
“integrated into so many aspects of daily life, as well as the way that people interact
in multiple fields in the workforce[.]” (Tr.at4210-11.)

169. The skills reflected in the ELA academic standards for 11th and 12th
graders “relate to students’ ability to engage in critical thinking and complex
problem-solving by citing evidence to support their arguments.” (Tr. at 4211-12;
PX-02201-0060.)

D. Types of Assessments

1. State Assessment System

170. For decades, the General Assembly has required the State Board to

develop or cause to be developed an evaluation procedure designed to
measure objectively the adequacy and efficiency of the educational
programs offered by the public schools of the Commonwealth. The
evaluation procedure to be developed shall include tests measuring the
achievements and performance of students pursuing all of the various
subjects and courses comprising the curricula.

Section 290.1 of the School Code, 24 P.S. § 2-290.1.>* (See also PX-01719
(describing the history of Pennsylvania’s state assessments).)
171. The State Board’s regulations require the Commonwealth to measure

whether a student is achieving proficiency on the state’s academic standards through

24 Section 290.1 was added by Section 3 of the Act of August 8, 1963, P.L. 564.
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the use of standardized tests in the State Assessment system. 22 Pa. Code
§ 4.51(a)(1)-(2). (See also Tr. at 1614-15.)

172. The two state assessment methods currently required by the State
Board’s regulations are the PSSA and the Keystone Exams. 22 Pa. Code § 4.51(b).

173. The regulations duly promulgated by the State Board require that the
PSSA exams be “standards-based and criterion referenced” assessments, which
cover the areas of “[ELA], Mathematics, and Science and Technology and
Environment and Ecology.” 22 Pa. Code § 4.51a(a). As former Deputy Secretary

Stem explained:

Criterion-referenced tests are those that are scored relative to a set of
knowledge or a set of standards or a set of competencies. . .. So it’s
not a normed test where you would take all of the scores and move them
across a curve. It’s a test that is simply measuring whether or not
whoever’s taking that test has demonstrated the skills required that the
test is testing. So in a criterion-referenced test, you could have . . . high
percentages of students that are below basic or you could have very
high percentages that are advanced as well.

(Tr. at 1654-55.) Executive Director Molchanow also testified the exams are
“criterion-referenced, which should be designed so that each and every student has
the ability to achieve the highest performance level expected because they are
aligned to a concrete standard.” (Tr. at 4372.)

174. The PSSA in ELA and mathematics is administered to students in
grades 3 through 8 and science is administered for students in grades 4 and 8. (Tr.
at4217.)

175. The Keystone Exams are end-of-course tests given in the grade level in
which students completed the relevant coursework. See generally 22 Pa. Code

§ 4.51b.
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176. Other than a small number of students with severe cognitive disabilities
who take the Pennsylvania Alternate System of Assessment, the majority of special
education students take the PSSA and Keystone Exams. (Tr. at 4352-53.)

177. English Language Learner (ELL) students also take the PSSA and
Keystone Exams when they are in the appropriate grade or enrolled in the
appropriate course. (Tr. at 2214-16.)

178. 1In 2003-04, Pennsylvania administered the PSSA ELA and math exam
in grades 3, 5, 8, and 11. During that year, PSSA exams in the topic of writing were
administered at grades 6, 9, and 11. (LR-04217-00014—00015.) PSSA exams in
science were added in the 2007-08 school year. (LR-04217-00016—-00017.) In2013,
the 11th grade PSSA exams were removed in favor of the Keystone Exam, which
was then administered at that grade level. (LR-04217-00012.) Starting in the 2014-
15 school year, the PSSA exams administered to students were aligned to the new
Pennsylvania Core Standards. (LR-04217-00023—00024.) In 2017-18, the PSSA
exams were reevaluated and reduced in length in an effort to reduce the amount of
time spent on testing. (LR-04217-00012.)

179. To date, the Keystone Exams in algebra I, biology, and literature are
administered at the high school level. (Tr. at 4217.) The General Assembly
specifically requires the State Board to develop Keystone Exams in those subjects.
See Section 121 of the School Code, 24 P.S. § 1-121.%° (See also Tr. at 4219.)

180. The State Assessment system is designed to serve the following six

purposes:

25 Section 121 was added by Section 5 of the Act of June 30, 2012, P.L. 684.

45



“Provide students, parents, educators and citizens with an
understanding of students and school performance. . . [.]” 22 Pa.
Code § 4.51(a)(1).

“Determine the degree to which school programs enable students
to attain proficiency of academic standards under § 4.12. .. [.]”
22 Pa. Code § 4.51(a)(2).

“Provide information to State policymakers, including the
General Assembly and the Board, on how effective schools are
in promoting and demonstrating student proficiency of academic
standards.” 22 Pa. Code § 4.51(a)(3).

“Provide information to the general public on school
performance.” 22 Pa. Code § 4.51(a)(4).

“Provide results to school entities based upon the aggregate
performance of all students. . . [.]” 22 Pa. Code § 4.51(a)(5).
“Assess student proficiency in the Academic Standards for
[ELA] . .., Mathematics . . ., Science and Technology and
Environment and Ecology . . . and Civics and Government . . .
for the purpose of determining, in part, a student’s eligibility for

high school graduation.” 22 Pa. Code § 4.51(a)(6).

The State Board is responsible for the assessment system but delegates

responsibilities for test creation and scoring to the Department, subject to final

approval of the State Board. (Tr. at 4215, 4221-22, 4296-97.) The State Board’s

regulations require the Department to “develop or cause to be developed PSSA

assessments based on Pennsylvania Core Standards in Mathematics and [ELA] . ..

and academic standards in Science and Technology and Environment and Ecology
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under § 4.12 and contained in” the corresponding appendices. 22 Pa. Code
§ 4.51a(b). Throughout this development process, the Department must “consult
with educators, students, parents and citizens regarding the specific methods of
assessment.” Id.

182. As part of the overarching goal of measuring proficiency, the
Department recommended and the State Board approved “specific criteria for”
scoring “advanced, proficient, basic, and below basic levels” on the exams. 22 Pa.
Code § 4.51a(a)(4). These are also referred to as performance level descriptors.

183. A score at “[tlhe Advanced Level reflects superior academic
performance, and work at this level demonstrates a thorough command of, and
ability to apply the knowledge, skills, and practices represented in the Pennsylvania
standards. Consistent performance at this level indicates advanced academic
preparation for engaging successfully in further studies in this content area.” (PX-
02067-0192.)

184. A score at “[tlhe Proficient Level reflects satisfactory academic
performance, and work at this level demonstrates an adequate command of and
ability to apply the knowledge, skills, and practices represented in the Pennsylvania
standards. Consistent performance at this level indicates academic preparation for
engaging successfully in further studies in this content area.” (PX-02067-0192.)

185. A Basic Level score “reflects marginal academic performance, and
work at this level demonstrates a partial command of and ability to apply the
knowledge, skills, and practices represented in the Pennsylvania standards.
Consistent performance at this level indicates additional academic support may be

needed for engaging successfully in further studies in this content area.” (PX-02067-
0192.)
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186. Finally, a Below Basic Level score shows “inadequate academic
performance, and work at this level demonstrates a minimal command of and ability
to apply the knowledge, skills, and practices represented in the Pennsylvania
standards. Consistent performance at this level indicates extensive additional
academic support may be needed for engaging successfully in further studies in this
content area.” (PX-02067-0192.)

187. According to former Deputy Secretary Stem, students scoring well on
the PSSAs in their early years are exhibiting early indicators that they will be
successful in school. (Tr. at 1700-01.) A student who scores proficient on the
Keystone Exams has generally demonstrated he or she is college and career ready in
those subjects, with a better chance at professional success. (Tr. at 1670-71.) Basic
or below basic is a true indication that a student is falling behind. (Tr. at 1659-61.)

188. The Department engages in an intensive and rigorous development
process to ensure the validity and reliability of the PSSA exams in accordance with
the law. This process is documented annually in technical reports, which are made
publicly available. (Tr. at 1648. See, e.g., PX-02067.)

189. The State Board’s regulations require the performance on the PSSA
assessments be determined based on the following criteria:

a. “Performance on PSSA [ELA] assessments shall be
demonstrated by students’ responses to comprehension questions
about age-appropriate reading passages, by their written
responses to in-depth comprehension questions about the
passages and by the quality of their written compositions on a

variety of topics and modes of writing.” 22 Pa. Code

§ 4.51a(a)(1).
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b. “Performance on PSSA mathematics assessments shall be
demonstrated by students’ responses to questions about grade-
appropriate content and by the quality of their responses to
questions that require a written solution to a problem.” 22 Pa.
Code § 4.51a(a)(2).

C. “Performance on PSSA science assessments shall be
demonstrated by students’ responses to grade appropriate content
and by the quality of their responses to questions that
demonstrate knowledge of each category of the standards for
science, environment, ecology, technology and engineering.” 22
Pa. Code § 4.51a(a)(3).2¢

b

190. To ensure that questions, or “items,” on the PSSA exams measure
students’ performance according to the criteria required by law, the PSSA exams are
subject to a 15-step development cycle, which occurs over the course of each year.
(PX-02067-0046 at Figure 3-1.)

191. This development cycle generally includes developing new items,
reviewing them for bias, fairness, and sensitivity at multiple levels; field testing
those items; reviewing the data from field test results; and modifying items
throughout the cycle to ensure alignment with the scope and criteria of the PSSA.
(PX-02067-0047 at Figure 3-2.)

192. This cycle begins with the development of items that specifically

measure academic standards:

26 Section 4.51a was amended on July 16, 2022, to conform with changes to the academic
standards. It previously provided: “Performance on PSSA science assessments shall be
demonstrated by students’ responses to grade appropriate content and by the quality of their
responses to questions that demonstrate knowledge of each category of the standards for science
and technology and environment and ecology.” Former 22 Pa. Code § 4.51a(a)(3).
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As part of the item construction process, each item was reviewed by
content specialists and editors at [the Data Recognition Corporation
(DRC)].?! Content specialists and editors evaluated each item to make
sure that it measured the intended Eligible Content and/or Assessment
Anchor Content Standard. They also assessed each item to make
certain that it was appropriate for the intended grade and that it provided
and cued only one correct answer (M[ultiple] C[hoice] items only). . ..

(PX-02067-0049.) “Following this internal process, items were reviewed by content
specialists at the [] Department. . ..” (Id.)
193. The PSSA Technical Guide explains the Eligible Content and

Assessment Anchors as follows:

The PSSA Assessment Anchor Content Standards and Eligible Content
are based on the Pennsylvania Core Standards in [ELA] and
mathematics and the Pennsylvania Academic Standards in science.
Although the Academic Standards indicated what students should know
and be able to do, educator concerns regarding the number and breadth
of Academic Standards led to an initiative by the . . . Department . . . to
develop Assessment Anchor Content Standards (Assessment Anchors)
to indicate which parts of the Academic Standards (Instructional
Standards) would be assessed on the PSSA. Based on
recommendations from Pennsylvania educators, the Assessment
Anchors were designed as a tool to improve the articulation of
curricular, instructional, and assessment practices.

The Assessment Anchors clarify what is expected across each grade
span and focus the content of the standards into what is assessable on a
large-scale test. The Assessment Anchor documents also serve to
communicate Eligible Content, also called assessment limits, or the
range of knowledge and skills from which the PSSA would be
designed.

27 DRC is the organization that creates and provides the annual PSSA technical reports on
behalf of the Department. (PX-02067-0001.)
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(PX-02067-0033.)

194. The items are then reviewed by a “content committee,” which
“consist[s] of Pennsylvania educators from school districts through the
Commonwealth . . . , some with postsecondary university affiliations.” (PX-02067-
0050.)

195. At this stage of review, “[t]he primary responsibility of the content
committee was to evaluate items with regard to quality and content classification,
including grade-level appropriateness, estimated difficulty, depth of knowledge, and
source of challenge.” (PX-02067-0050.)

196. Subsequent to the content committee process and prior to field testing,
“all newly developed test items for [ELA], mathematics, and science were also
submitted to a Bias, Fairness, and Sensitivity Committee for review[,]” which
evaluates each item to identify concerns “related to ageism, disability, ethnicity,
culture, gender, region, religion, socioeconomic status, or stereotyping.” (PX-
02067-0051.)

197. Items are then field tested through placement on the current year’s
PSSA exam in order to “compute and obtain statistics to (a) review items prior to
operational use and to (b) obtain item parameters for pre-equating purposes.” (PX-
02067-0058.) Performance on field-tested items do not count towards a student’s
score for that year’s PSSA exam. (Tr. at 2185-86.)

198. After field testing is complete, the data received and the items

themselves are subject to further review with the expectation that

[1]n general, more capable students are expected to respond correctly to
easy items and less capable students are expected to respond incorrectly
to difficult items. If either of these situations does not occur, the item
will be reviewed by DRC test development staff and committees of
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Pennsylvania educators to determine the nature of the problem and the
characteristics of the students affected. . . .

(PX-02067-0058.) If an item is determined to need further review for this reason, it
is said to be “flagged.” (Tr. at 2186-87.)
199. The 2019 PSSA Technical Report details the review process for

“flagged” items as follows:

Items not identified for this review were those that had good statistical
characteristics and, consequently, were regarded as statistically
acceptable. Likewise, items of extremely poor statistical quality were
regarded as unacceptable and needed no further review. However,
there were some items — relatively few in number — that DRC content-
area test development specialists and DRC psychometric specialists
regarded as needing further review by a committee of Pennsylvania
educators. The intent was to capture all items that needed a closer look;
thus, the criteria employed tended to over-identify rather than under-
identify items.

The review of the items with data was conducted by over 50
Pennsylvania educators (teachers and PDE staff) broken out into
subject-area and/or grade level or span committees. The review for
mathematics Grades 3-8 took place between July 24-26, 2018. The
review for ELA Grades 3-8 took place July 24-25, 2018. The review
for science took place on July 24, 2018. In these sessions, committee
members were first trained by a representative from DRC’s
psychometrics staff with regard to the statistical indices used in item
evaluation. This was followed by a discussion with examples
concerning reasons that an item might be retained regardless of the
statistics. The committee review process involved a brief exploration
of possible reasons for the statistical profile of an item (e.g., possible
bias, grade appropriateness, instructional issues) and a decision
regarding acceptance. DRC content-area test development specialists
facilitated the review of the items. Each committee reviewed the pool
of field tested items and made recommendations on each item and/or
scenario/passage. . . .

(PX-02067-0059.)
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200. As former Deputy Secretary Stem explained, items that are flagged for
review are not removed “just because too many students got a question right or
wrong.” (Tr. at 2195-96.)

201. The State Board’s regulations require the Department to “develop and
recommend to the [State] Board for its approval specific criteria for advanced,
proficient, basic[,] and below basic levels of performance.” 22 Pa. Code
§ 4.51a(a)(4).

202. The process for establishing the score cut-off levels or “cut scores,” for
the PSSA exams is known as “bookmarking.” (Tr. at 1654.) Educators and members
of the technical advisory committee “draw the lines” of what scores must be attained
to be considered advanced, proficient, basic, and below basic, as required by law.
(Tr. at 1654, 4336-37.) See also 22 Pa. Code § 4.51a(a)(4). The bookmarking
process is the same process that is used in establishing cut scores for the National
Assessment of Educational Progress (NAEP). (Tr. at 4326.)

203. It is shorthanded as “bookmarking” because it involves teams of

experts placing “bookmarks” at points between different score levels. Experts make

a ranking of questions from least rigorous to most rigorous. And then
as the teams of teachers go through, they put bookmarks in, essentially,
the places where the content seems to cross from one — from one level
to the next, so as an educator, what I would say “below basic” that
inadequate knowledge looks like versus, okay, when you get to this
point this looks like the type of basic level of knowledge around this
particular eligible content around this standard. It’s done in groups.
And then others come together; they compare their bookmarks. They
then discuss them because they don’t always line up, until they come to
a place where there’s general consensus around where those — where
those lines are drawn. . . .

(Tr. at 1666-67.)
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204. Former Deputy Secretary Stem explained the process is validated by
the Department’s Technical Advisory Council Committee and the “Center for
Assessment,” which is “a nationally recognized assessment organization.” He
further explained they “are national assessment leaders that inform and ensure
someone outside of Pennsylvania, something that . . . doesn’t have skin in the game
can speak to the integrity of the process, which is really important for our [S]ecretary
and for myself and the team.” (Stem Dep. Vol. 1 at 223-24; see also Tr. at 1669.)

205. Former Deputy Secretary Stem testified the cut scores measure “what
students should know and be able to do based on the standards, the performance
level descriptors, and the eligible content” and are “not designed to generate a bell
curve.” (Tr. at 2201-03.)

206. The performance descriptors and cut scores adopted by the State Board
were aligned to the standards. (Tr. at 4316.)

207. After adopting new Pennsylvania Core Standards in 2014, the State
Board adopted new cut scores demarcating the lines between levels of proficiency.
(Tr. at4316-17.)

208. The performance descriptors and cut scores would have been written to
match the rigor of the new standards and would be reflective of aligned assessments.
(Tr. at 4316-17.) The new cut scores and performance descriptors themselves are
not more rigorous but are aligned to the more rigorous new standards. (Tr. at4317.)

209. The State Board approved the performance level descriptors because it
believes that they accurately describe each performance level. (Tr. at 4223-24.)

210. The State Board approved the cut scores because it believes that they
are accurate and reliable. (Tr. at 4225-26.)
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211. In 2015, the PSSAs were aligned with the new Pennsylvania Core
Standards. The State Board received data regarding the impacts of the newly aligned
PSSA exams, which showed a drop in scores between 2014 and 2015. The State
Board did not take this drop to mean that the quality of education in Pennsylvania
became worse. (Tr. at 4321.)

212. The State Board recommended that the Department communicate to
parents and others that the PSSA assessments themselves had changed and that, as a
result, there would be a drop in exam scores in 2015. (Tr. at 4349-50; LR-01014.)

213. The State Board believes that the PSSAs are an accurate reliable
measure for determining whether students are meeting academic standards set by the
State Board, as it is the measure developed by the State Board to make that
determination. (Tr. at 4218.)

214. The State Board also believes that the Keystone Exams are a reliable
measure, as the State Board determined it will be used for that purpose. (Tr. at4218.)

215. Similarly, the Department believes state assessments are an important
way of measuring the effectiveness of the education system, and that they “shed an
important light on equity within the educational system.” (Tr. at 1672-73.)

216. The Keystone Exams were adopted by the State Board with the
intention to ensure that students are adequately prepared for college and career
without remedial support. (Tr. at 4220.)

217. The state assessments are designed to ensure that students are prepared
to enter the workforce and postsecondary education. (Tr. at 4221.)

218. Because passing the Keystone Exams never became a requirement for
graduating from Pennsylvania public schools, the State Board has not been able to

conduct an analysis into postsecondary and workforce success. (Tr. at 4337-38.)
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219. Parents receive notice by letter about their child’s score on the PSSA
and Keystone assessments every year. (Tr. at 5611-12, 8142-44; PX-00313.)
Parents are told that the performance of students who score below basic represents
“[i]lnadequate academic performance that indicates little understanding and minimal
display of the skills . ...” (PX-00313.) Students who score basic are described as
providing a “[m]arginal academic performance, work approaching, but not yet
reaching, satisfactory performance. Performance indicates a partial understanding
and limited display of the skills . ...” (PX-00313.) Students who score proficient
are demonstrating “[s]atisfactory academic performance indicating a solid
understanding and adequate display of the skills” in the content, and those who score
advanced are displaying “[s]uperior academic performance.” (PX-00313.)

220. The Commonwealth uses these assessments for determining “low-
achieving schools.” The sole criteria for being designated as a low-achieving school
are annual assessment results: those public schools which rank in the lowest 15%
of the Commonwealth, based on combined mathematics and reading scores on state
assessments, are considered “low achieving.” The term does not include charter
schools, cyber charter schools, or area career and technical schools. Section 2002-
B of the School Code, 24 P.S. § 20-2002-B.*

221. Schools designated as a “low-achieving school” do not receive any
additional resources as a result of the designation. (Tr. at 1678.) Instead, school
districts are required to notify families that their students are eligible to leave the

schools with an “opportunity scholarship.” (Tr. at 1678-79, 3533-34.)

28 Section 2002-B was added by Section 13 of the Act of July 13,2016, P.L. 716.
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222. State assessments are also used, at least in part, to evaluate teachers and
administrators, as well as charter schools. (PX-03144 9 107 (State Board Answer
and New Matter); Tr. at 1698.)

2. ESSA Plan Goals
223. Pursuant to the “Every Student Succeeds Act” (ESSA),” the
Department published a Consolidated State Plan (ESSA Plan). (PX-01830.) The
ESSA Plan was submitted to the United States Department of Education on May 31,
2019, and was approved on August 1, 2019. (PX-01830-0001-0002.)

224. ESSA was signed into law in 2015 to reauthorize the Elementary and
Secondary Education Act of 1965 (ESEA), 20 U.S.C. §§ 6301-7941. (PX-01830-
0013.)

225. ESSA “advances ESEA’s promise of ensuring that all students — from
pre-K to postsecondary, and especially low-income students, students of color,
students with disabilities, English Learners, and other historically marginalized
students — have access to a world-class education that prepares them for college,
career, and life.” (PX-01830-0013.)

226. In developing its ESSA Plan, “[t]he Department sought input from
parents and families, educators, community leaders, education advocates,
researchers, experts, policymakers, and other individuals throughout the process.”
(PX-01830-0013; Tr. at 1787-90.)

227. The ESSA Plan confirms the Commonwealth’s commitments to
“advancing equity and success for all students throughout the pre-K through 12 and

postsecondary continuum; maintaining local control and flexibility; investing in

22 Pub. L. No. 114-95, 129 Stat. 1802 (2015).
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evidenced-based strategies; and promoting transparency and meaningful
engagement.” (PX-01830-0017.)

228. The Department created a variety of goals in its ESSA Plan, including
for test score proficiency, graduation rates, ELL language and attainment, and career
standards benchmarks. (Tr. at 1813-14, 2251-52.)

229. The ESSA Plan established long-term goals, which were informed by
the “analyses of historical, aggregate level achievement and graduation rate data.”
(PX-01830-0021.)

230. Rather than one “uniform, aspirational goal for all student groups and
schools,” the long-term goals contained in the ESSA Plan vary for different student
groups, which is intended to avoid “minimizing the cumulative impact of decades of
systemic inequity in the nation’s public education system.” (PX-01830-0021.)

231. “[T]he guiding principle for the development of” the goals was for
them to be within reach. (Tr. at 1816.) “[M]uch in the way that smart goals have to
be achievable,” former Deputy Secretary Stem testified, “statewide goals have to be
achievable.” (Tr. at 1816, 1821-22.) However, former Deputy Secretary Stem
cautioned that “it’s very unlikely that we would meet the 2030 ESSA goals without
the additional funding for the resources for the strategies to meet the needs” of
Pennsylvania students. (Tr. at 1913.)

232. The long-term goals target a goal year of 2030 and utilize baseline data
from the 2015 school year. (PX-01830-0021.)

233. Forexample, in 2015, the baseline for all students was 61.6% proficient
or advanced in ELA and 43.2% proficient or advanced in mathematics. (PX-01830-
0021, Table 1.1.) White students had baseline proficient or advanced rates on

Pennsylvania assessments of 69.4% in ELA and 50.5% in mathematics; Black
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students had proficient or advanced rates of 35.9% and 17.1%; and Hispanic®
students had rates of 40% and 22.7%, respectively. (Id.) Baselines were also
established for other student groups. (/d.)

234. From that baseline, the Department set 2030 goals that seek to halve the
number of students who are not proficient. (Tr. at 1816; PX-01830-0166—-0167.)
The ESSA goal for 2030 for all students is 80.8% proficient in ELA and 71.6%
proficient in mathematics. (PX-01830-0021, Table 1.1.) The 2030 goals for
proficient or advanced for White students are 84.7% in ELA and 75.3% in
mathematics, while the goals for Black students are 68% and 58.6%, and for
Hispanic students 70% and 61.4%, respectively. (Id.) Goals were also established
for other student groups. (/d.)

235. Interim goals for all students and student subgroups are reflected in the

Appendix of the ESSA Plan. Interim goals for ELA are as follows:

L:::::::e Measures of Interim Progress - English Language Arts
Student Group Arts
Ba;e:ine 2018 | 2019 2020 | 2021 | 2022 | 2023 | 2024 | 2025 | 2026 | 2027 | 2028 | 2029 | 2030
ata
All Students 61.6 63.1 64.6 66.1 676 | 69.1 | 706 | 72.1 | 73.6 | 75.1 | 766 | 78.1 | 79.6 | 81.1
White 69.4 70.6 71.8 73 742 | 754 | 76.6 | 77.8 79 80.2 | 814 | 826 | 83.8 85
African-American/Black 35.9 384 40.9 43.4 459 | 484 | 509 | 534 | 559 | 584 | 609 | 634 | 659 | 68.4
Hispanic 40 423 44.6 46.9 492 | 515 | 53.8 | 56.1 | 58.4 | 60.7 63 653 | 67.6 | 69.9
Asian (not Hispanic) 77.9 78.8 79.7 80.6 815 | 824 | 83.3 | 842 | 85.1 86 86.9 | 87.8 | 88.7 | 89.6
American Indian or Alaskan Native 55.3 57 58.7 60.4 62.1 | 63.8 | 655 | 67.2 | 689 | 70.6 | 723 74 75.7 | 774
Multi-Racial (not Hispanic) 55 56.7 58.4 60.1 618 | 635 | 652 | 66.9 | 68.6 | 70.3 72 737 | 754 | 77.1
Hawaiian Native/Pacific Islander 70 71.2 72.4 73.6 74.8 76 77.2 78.4 79.6 80.8 82 83.2 84.4 85.6
Students with Disabilities 25.3 282 31.1 34 369 | 39.8 | 427 | 456 | 485 | 514 | 543 | 57.2 | 60.1 63
English Learners 11.7 15.1 18.5 2189 253 | 287 | 32.1 | 355 | 38.9 | 42.3 | 45.7 | 49.1 | 525 | 55.9
Economically Disadvantaged 43.9 46.1 48.3 50.5 52.7 | 549 | 57.1 | 593 | 61.5 | 63.7 | 659 | 681 | 703 | 72.5

39 The Department defines “Hispanic” as “[a] person of Mexican, Puerto Rican, Cuban,
Central or South American or other Spanish culture or origin, regardless of race.” (See, e.g., PX-
02098, Tab “Contact Info & Definitions”). Although the terms have distinct meanings, the
witnesses and parties appear to use the terms “Hispanic” and ‘“Latino/Latina/Latinx”
interchangeably. To be consistent with the Department’s definition of “Hispanic,” which would
encompass Latino/Latina/Latinx students, the Court will use the term “Hispanic.”
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(PX-01830-0166.)*"

236. Interim goals for mathematics are as follows:

Measures of Interim Progress - Mathematics
Mathematics:
Student Group N

Baseline Data
2018 | 2019 | 2020 | 2021 | 2022 | 2023 | 2024 | 2025 | 2026 | 2027 | 2028 | 2029 | 2030
All Students 43.2 45.4 476 | 49.8 52 54.2 | 56.4 | 58.6 | 60.8 63 65.2 | 674 | 69.6 | 71.8
White 50.5 524 543 | 56.2 | 58.1 60 619 | 63.8 | 65.7 | 676 | 69.5 | 714 | 73.3 | 75.2
African-American/Black 17.1 203 235 | 267 | 299 | 33.1 | 363 | 39.5 | 427 | 459 | 49.1 | 52.3 | 555 | 587
Hispanic 22.7 25.7 28.7 | 31.7 | 347 | 37.7 | 40.7 | 43.7 | 46.7 | 49.7 | 52.7 | 55.7 | 58.7 | 61.7

Asian (not Hispanic) 68.4 69.6 70.8 72 732 | 744 | 756 | 76.8 78 79.2 | 804 | 816 | 828 84

American Indian or Alaskan Native 35 375 40 42.5 45 47.5 50 52.5 55 57.5 60 62.5 65 67.5
Multi-Racial (not Hispanic) 35.2 377 40.2 | 427 | 45.2 | 47.7 | 50.2 | 52.7 | 55.2 | 57.7 | 60.2 | 62.7 | 65.2 | 67.7
Hawaiian Native/Pacific Islander 50.2 52.1 54 559 | 57.8 | 59.7 | 616 | 635 | 654 | 673 | 69.2 | 711 73 74.9
Students with Disabilities 17.2 204 236 | 26.8 30 332 | 364 | 39.6 | 42.8 46 492 | 524 | 55.6 | 58.8
English Learners 9.3 12.8 163 | 198 | 233 | 268 | 30.3 | 33.8 | 373 | 408 | 443 | 478 | 51.3 | 54.8
Economically Disadvantaged 25.7 28.6 315 | 344 | 373 | 40.2 | 431 46 489 | 51.8 | 54.7 | 576 | 60.5 | 63.4

(PX-01830-0167.)

237. Similarly, under the ESSA Plan, the Department set statewide goals for
graduation rates for all Pennsylvania students and particular subgroups. (PX-01830-
0168-0169.)

238. The baseline, four-year cohort graduation rate for all students was
84.8%. The baseline, four-year cohort graduation rate for White, Black, and
Hispanic students is 89.3%, 71.8%, and 69.5%, respectively. (PX-01830-0168.)
Baselines were also established for other student groups. (/d.)

239. The 2030 goal for four-year cohort graduation rates for all students is
92.4%. (PX-01830-0168.) For White students, the goal is 94.7%. (Id.) For Black
students, the goal is 85.9%, and for Hispanic students the goal is 84.8%. (/d.) Goals

were also established for other student groups. (/d.)

31 The Court notes that there are small inconsistencies between some of 2030 goals listed
in Table 1.1 of the ESSA Plan and the Appendix. For example, in Table 1.1, White students have
a 2030 proficiency goal of 80.8% in ELA, (PX-1830-0021), but 81.1% in the appendix, (PX-
01830-0166).
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240. Interim goals for all students and student subgroups are reflected in the
Appendix of the ESSA Plan. Interim goals for four-year cohort graduation rates are

as follows:

FEMALGED Measures of Interim Progress - Graduation Rate
Student Group R:t(;hzo(;?ls

Baseline 2018 2019 | 2020 | 2021 | 2022 | 2023 | 2024 | 2025 | 2026 | 2027 | 2028 | 2029 | 2030
All Students 84.8 85.3 | 859 | 865 | 87.1 | 87.7 | 88.3 | 88.9 | 89.4 | 90.0 | 90.6 | 91.2 | 91.8 | 924
White 89.3 89.7 | 90.1 | 905 | 91.0 | 91.4 | 91.8 | 92.2 | 92.6 | 93.0 | 934 | 938 | 942 | 947
African-American/Black 71.8 729 | 739 | 75.0 | 76.1 | 77.2 | 783 | 79.4 | 80.5 | 815 | 82.6 | 83.7 | 84.8 | 85.9
Hispanic 69.5 707 | 719 | 73.0 | 742 | 754 | 76.6 | 77.7 | 789 | 80.1 | 81.2 | 82.4 | 836 | 84.8
Asian (not Hispanic) 90.7 91.0 | 914 | 917 | 92.1 | 925 | 92.8 | 93.2 | 935 | 939 | 943 | 946 | 950 | 95.3
American Indian or Alaskan Native 76.4 77.1 | 780 | 789 | 799 | 80.8 | 81.7 | 82.6 | 835 | 844 | 854 | 863 | 87.2 | 83.1
Multi-Racial (not Hispanic) 88.2 773 | 782 | 79.1 | 80.0 | 80.9 | 81.9 | 82.8 | 83.7 | 846 | 855 | 86.4 | 873 | 83.2
Hawaiian Native/Pacific Islander 90.7 91.0 | 914 | 917 | 92.1 | 925 | 92.8 | 93.2 | 935 | 939 | 943 | 946 | 950 | 95.3
Students with Disabilities 71.5 726 | 737 | 748 | 759 | 77.0 | 78.1 | 79.2 | 80.3 | 814 | 825 | 836 | 847 | 85.8
English Learners 62.6 641 | 655 | 67.0 | 684 | 69.8 | 71.3 | 72.7 | 741 | 756 | 77.0 | 785 | 799 | 813
Economically Disadvantaged 75.9 76.8 | 77.8 | 787 | 796 | 80.5 | 815 | 824 | 833 | 843 | 852 | 86.1 | 87.0 | 83.0

(PX-01830-0168.)

241. The ESSA Plan also established baseline rates, as well as interim goals
and the ultimate 2030 goal for five-year cohort graduation rates. (PX-01830-0169.)

242. To ensure that all graduating high school students have the knowledge
and skills defined by the academic standards to be college and career ready,
Governor Wolf signed into law Act 158 of 2018* (Act 158), 24 P.S. § 1-121. (See
also PX-00059-0003.)

243. Act 158, which applies starting with the graduating class of 2023,
shifted the high school graduation requirements for public schools across the
Commonwealth to allow high school students to demonstrate college, career, and
community readiness through multiple pathways. See 24 P.S. § 1-121. (See also
PX-00059-0003; Tr. at 1625-26.)

32 Act of October 24, 2018, P.L. 1146, No. 158,24 P.S. § 1-121.
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244, The pathways include:

a.

The Keystone Proficiency Pathway, which allows for a student
to graduate by scoring proficient on each Keystone Exam —
Algebra I, Literature, and Biology. 24 P.S. § 1-121. (See also
PX-00059-0003; Tr. at 1630.)

The Keystone Composite Pathway, which allows for a student to
graduate through a combination of Keystone Exam scores, such
that a score of less than proficient on one Keystone Exam may
be offset by a score of advanced on another. 24 P.S. § 1-121.
(See also PX-00059-0004; Tr. at 1630-31.)

The Alternate Assessment Pathway, which allows for a student
to graduate through an alternative exam to the Keystone Exams
alongside successful completion of Keystone associated courses.
24 P.S. § 1-121. (See also PX-00059-0004; Tr. at 1631.)

The Evidence-Based Pathway, which allows for a student to
graduate without scoring proficient on the Keystone Exams but
instead by demonstrating college and career readiness through
additional pieces of evidence alongside successful completion of
Keystone associated courses. 24 P.S. § 1-121. (See also PX-
00059-0004; Tr. at 1631.)

The Career and Technical Pathway, which allows for a student
to graduate by attaining an industry certification alongside the
successful completion of Keystone associated courses. 24 P.S.

§ 1-121. (See also PX-00059-0004-0005; Tr. at 1631-32.)
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245. Act 158’s requirements were adopted based upon recommendations
made by the Department, as directed by the General Assembly, after engaging
stakeholders across the Commonwealth for input and reporting on the consensus as
to the knowledge and skills that high school students must attain to demonstrate
college and career readiness. (Tr. at 1634-35.)

246. The new graduation requirements under Act 158 are more rigorous than
those currently in effect. (Tr. at 1643.)

247. The Department describes its ESSA goals as ambitious. (Tr. at 2352.)

248. ESSA also requires all states, including Pennsylvania, to engage in a
process called “meaningful differentiation” to identify schools that are at varying
degrees of risk. (Tr. at 1681; PX-01707-0010.) As part of this process, the
Department designates schools as CSI, ATSI, and TSI. (See PX-01806; PX-01803.)
CSI schools are those schools designated as the lowest 5% of Title I schools. (Tr. at
1684; PX-01707-0010.) ATSI schools are those schools that have one or more
student groups within the school that are performing at a level commensurate with
CSI schools. (Tr. at 1684-85; PX-01707-0010.) TSI schools are those schools who
receive an early warning that one of their student groups is at risk of falling into the
ATSI level. (Tr. at 1686.)

249. Through its ESSA Plan and elsewhere, the Department has identified
strategies that will help students become college and career ready, best ensure
student success, and close achievement gaps. (Tr. at 1792-93, 1874-75; PX-01830.)
Those strategies include:

a. high quality pre-K, (PX-01830-0014);
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a sufficient number of effective teachers to meet student needs
and a stable teaching force, (PX-01830-0093-0094, Tr. at 1896,
1902, 1907-08);

early intensive resources provided from kindergarten to 3rd
grade that focus on the concepts of literacy, mathematics, and
numeracy, (PX-01830-0116-0117);

professionals in math and reading to provide remediation,
including reading specialists, and Multi-tiered Systems of
Support (MTSS) that work to identify those students who are in
need of additional interventions and provide those interventions,
(Tr. at 1878-79, 1900; PX-01830-0074-0075);

personalized learning experiences that encourage school systems
to focus on individual needs, (PX-01830-0098—0099; Tr. at
1889);

Positive Behavior Interventions and Support (PBIS) and similar
programs to address emotional needs, (PX-01830-0123-0125;
Tr. at 1890);

a sufficient number of school counselors, (PX-01830-0108—
0109; Tr. at 1896-97);

school libraries and school librarians, (PX-01830-0127; Tr. at
1897);

Advanced Placement (AP), International Baccalaureate (IB), and
college-level courses, (PX-01830-0100; Tr. at 1897);

programs to increase school attendance, (PX-01830-0118-0119;
Tr. at 1898);
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k. after-school programs, (PX-01830-0148; Tr. at 1900);

1. access to art and music, (Tr. at 1901); and

m.  extracurricular activities to develop leadership skills,
collaboration skills, persistence skills, and resiliency, (Tr. at
1901-02).

250. The Department has also taken the position that “meaningful access to
cutting-edge technology is a prerequisite for success in today’s classroom and in a
21st century economy.” (PX-01830-0127.) Accordingly, in its ESSA Plan, the
Department has committed funding to purchasing “technology equipment and hand-
held devices to improve student academic achievement and increase digital literacy
and enhance effective use of technology.” (PX-01830-0149.) The Department also
recognizes that “Pennsylvania’s economy will be driven by STEM[! skills,
including computer science, coding and software development. These skills require
technology and tools to make instruction meaningful.” (PX-01830-0127.)

251. Former Deputy Secretary Stem testified that “[t]he Department’s
position is that when presented with the high quality resources and appropriate
instruction and all the other elements of an effective school system, that every child

can be successful.” (Tr. at 2502.)

33 STEM stands for science, technology, engineering, and mathematics. According to the
Department’s website, “STEM . . . education is an integrated, interdisciplinary, and student-
centered approach to learning that encourages curiosity, creativity, artistic expression,
collaboration, computational thinking, communication, problem solving, critical thinking, and
design thinking.” (LR-04202-00001.) The system of STEM education in the Commonwealth is
built on the foundational belief that “[a]ll students are capable of STEM literacy.” (/d.) The
Department’s website further provides that the Commonwealth needs students who are equipped
with the knowledge and skills to enter into, and be successful in, the tech-driven global economy
of the 21st century. (/d.)
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3. PVAAS/Growth
252. The Pennsylvania Value Added Assessment System (PVAAS) is a tool,

created by Statistical Analysis System Institute Incorporated (SAS, Inc.), to measure
individual student growth over time based on that student’s performance on PSSA
and Keystone Exams. (Tr. at 1955-56.)
253. The Guide to PVAAS Public Reporting states, PVAAS:
follows the growth of groups of students over time in order to estimate
their growth. With value-added assessment, educators get a sense of
whether they are making appropriate academic growth for their
students. More specifically, [PVAAS] accomplishes this by following
the same students over time thus looking at the growth of students in
order to make an accurate estimate of educational effectiveness. These
schooling influences accumulate across the years and measurably thus
affect students’ attainment at least four years beyond the grade in which
students encountered them. Without a value-added metric for
measuring effective schooling, districts, and schools have no way of
knowing if they are capitalizing on the academic growth opportunities

for all students. Student opportunities to grow each year must be
maximized to allow more students to be college and career ready.

(PX-02118-0005.)

254. “Value-added is a statistical analysis used to measure districts’ and
schools’ impact on the academic growth rates of groups of students from year to
year.” (PX-02118-0006.)

255. Growth is measured by comparing current achievement with prior
achievement, with achievement being measured by Pennsylvania state assessments.
(PX-02118-0006.)

256. PVAAS calculates and reports a “Growth Measure,” which is an
“estimate of a district’s or school’s influence on students’ academic growth in each

state assessed grade and subject or Keystone content area.” (PX-02118-0009.)
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257. PVAAS’s growth measures are expressed in both positive and negative
numbers, with a zero signifying that relative to other students, a student grew one
year in one year’s time, and therefore “maintained their relative position” to others.
(Tr. at 1961-62; PX-02120-0005.) In other words, “they haven’t fallen behind, but
they haven’t necessarily advanced significantly either.” (Tr. at 1962.)

258. The more positive a growth score, the greater the evidence that the
student has made at least one year’s worth of growth over the course of a year. (Tr.
at 1962-63.)

259. PVAAS also calculates and reports an Average Growth Index (AGI),
which is stated to be “a measure of student growth across the tested grade levels in
a district or school.” (PX-02118-0009.) AGI, as an index, is a value “based on the
Growth Measure over grade levels and its relationship to the standard error. . . .”
(PX-02118-0010.) AGI is calculated by dividing the growth measure by a standard
error. (Tr. at 1970; PX-02118-0016.)

260. “The Standard Error allows users to establish a confidence band around
the Growth Measure to determine if growth is evident for the group of students in
question. The inclusion of more data (i.e., more students, more data points)
generally yields a smaller Standard Error and makes the Growth Measure more
precise.” (PX-02118-0018.)

261. Documentation from the Department explains that, “[1]n general, if the
[AGI] is positive (greater than 0), this indicates that, on average, students . . . met or
exceeded the growth standard.” (LR-04229-00005.) Conversely, “[i]f the [AGI] is
negative (less than 0), this indicates that, on average, students . . . did not meet the

growth standard.” (/d.)
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262. AGl s also “color-coded to aid in the interpretation of the information,”
which is intended to indicate, on average, whether “students gain, maintain, or fall
behind regarding their achievement.” (PX-02118-0010.)

263. AGTI is reported on a five-color scale. Dark Blue is an indication that
there is “significant evidence of exceeding the standard.” (PX-02120-0005.) Any
population with an AGI of greater than two is rated as Dark Blue. (/d.) Light Blue
1s an indication that there is “moderate evidence of exceeding the standard.” (Id.)
Any population with an AGI of greater than one but less than two is rated as Light
Blue. (Id.) Green is an indication that there is “evidence of meeting the standard.”
(Id.) Any population with an AGI of less than one but greater than negative one is
rated as Green. (/d.) Yellow is an indication that there is “moderate evidence of not
meeting the standard.” (/d.) Any population with an AGI of less than negative one
but greater than negative two rated as Yellow. (/d.) Red is an indication that there
1s “significant evidence of not meeting the standard.” (/d.) Any population with an
AGI of less than negative two is rated as Red. (/d.)

264. When AGI results in the color-code Green, “educators would want to
determine if green is good enough for that group of students.” (LR-00618-00009.)
The guide “PVAAS Methodologies: Measuring Growth & Projecting

Achievement” explains:

If the achievement of the group is high, then many teachers, schools,
and districts may say “that green is good.” However, even with a green,
there are certainly opportunities for students to increase their average
achievement and for educators to support students in making academic
growth.

If the group of students is lower achieving, some educators might say
that it’s good that the group did not slip further behind. However, most
educators would agree that green is not sufficient, or good enough, for
a lower achieving group of students since this means that the group
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would simply be maintaining a lower level of achievement. For
students with lower achievement, the goal of teachers, schools, and
districts should be to raise the achievement of the student group.

(1d.)

265. AGI is heavily dependent on school district size. (Tr. at 1975.) This is
because the standard error used to calculate AGI is derived from the number of tests
given in a district, and thus is a proxy for school district size. (Tr. at 1974-75.) As
former Deputy Secretary Stem described it, the reasoning is that “the greater number
of students you have . . . the greater your confidence is going to be” in the evidence

of growth or regression. (Tr. at 1972.)*

4. Future Ready PA Index

266. In preparing the ESSA plan, the Department heard from commenters
that schools should be evaluated holistically based on a range of measures, not just
test scores. (Tr. at 2283.) Consequently, the Department developed the Future
Ready PA Index.

267. The Future Ready PA Index is a tool designed to aid educators,
stakeholders, school districts, and the Commonwealth at large in evaluating the
performance of educational institutions. (PX-01830-0015.)

268. The purpose of the Future Ready PA Index is to provide a holistic
snapshot of the performance of school. (PX-01830-0015; Tr. at 1699.)

269. In developing the Future Ready PA Index, the Department “facilitated
30 sessions, reaching more than 1,000 stakeholders to identify nearly two dozen

research-based indicators of school performance.” (PX-01830-0015.)

34 The parties offered significant evidence and differing opinions on the value of PVAAS,
which is discussed more fully below.
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270. The Future Ready PA Index reports on State Assessment Measures,
including proficiency on PSSA and Keystone Exams; on Academic Growth
Measures, such as PVAAS; on On-Track Measures, including English Language
Growth and Attainment, Regular Attendance, and Early Indicators of Success; and
on College and Career Measures, including the Career Standards Benchmark, High
School Graduation Rates, Industry-Based Learning, Rigorous Courses of Study, and
Postsecondary Transition to School, Military, or Work.*> (See generally Tr. at 1700-
1800.)

271. The Department maintains and reports an attendance measure, referred
to as “regular attendance,” on the Future Ready PA Index. “Regular attendance”
and “chronic absenteeism” are the inverse of each other. Chronically or habitually
absent students are students who miss 10% or more of the days that they are enrolled
in school. The Department’s “regular attendance” measure refers to the percentage
of students who attend school 90% of the time. Accordingly, if a student is enrolled
for a full school year (approximately 180 days), the student would be habitually
absent if the student missed 18 or more days of school. In contrast, if the student
missed 17 or fewer days, the student would be included in the group of students
considered to regularly attend school. The measure does not distinguish between
excused and unexcused absences. (PX-01703-0013; Tr. at 2297-301.)

272. The Future Ready PA Index also includes a metric that uses assessment

scores called “‘early indicators of success,” which are “attentive to what’s happening at

35 The Future Ready PA Index Technical Reports specify the source year for school data
and baseline data. They may differ from measure to measure and do not always correspond to the
school year listed on the Future Ready PA Index report. For instance, graduation rates reported in
one year’s report will be from the prior year. (See, e.g., PX-1703-0018.) As the parties and
witnesses referred to the results contained in the Future Ready PA Indices as being the same as the
school year listed on the report, the Court will do the same, cognizant that they may differ from
other findings reporting the same measure.
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Grade 3 reading and what’s happening at Grade 7 math, because those are two pivotal
junctures in a student’s educational career, being able to read on grade level by Grade
3 and being mathematically sound in Grade 7. (Tr. at 1700.)

273. The Career Standards Benchmark reported in the Future Ready PA
Index is a calculation of students’ career readiness experiences in the school. (PX-
01703-0015.) Its purpose is to highlight how well schools help students explore
career opportunities and develop career goals throughout their schooling. The
Department believes that the career standards benchmark accomplishes this goal.
(Tr. at 2295-96; PX-01830-0054.)

274. The Department also reports a “Rigorous Courses of Study” indicator
on the Future Ready PA Index. This indicator represents the percentage of 12th
grade students who participated in at least one AP, IB, or dual enrollment course, or
was a concentrator in a CTE program of study. Students are counted once, even if
they completed multiple rigorous courses of study. (PX-01703-0023-0024.)

275. The Department reports a ‘“Postsecondary Transition to School,

bh

Military, or Work” indicator on the Future Ready PA Index. This indicator
represents the percentage of high school graduates who are shown as enrolling in
college or postsecondary studies on the National Student Clearinghouse (NSC)
database, enlisting in the military as determined from the Defense Manpower Data
Center database, or entering the workforce as determined from the Pennsylvania
Department of Labor and Industry’s Data Mart database. (PX-01703-0026—-0027.)

276. Former Deputy Secretary Stem acknowledged there are some
limitations for the workforce data presented in the Future Ready PA Index because

the data does not allow the Department to disaggregate by student group the way it

does with other measures and because it is limited to Pennsylvania data obtained
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from the Department of Labor and Industry. Therefore, the Department does not
have data from students employed outside of Pennsylvania. (Tr. at 1752-53.) Nor
does it reflect individuals who are self-employed or employed in certain family-
owned businesses. (PX-01703-0027.)

277. Future Ready PA Index also provides interim targets for schools to
close at least half of any existing achievement gaps by 2030. (Tr. at 1706-08.)

5. Attainment

278. The Commonwealth’s need for a skilled and educated workforce that
can thrive in the global economy of the 21st century led to the adoption of a
postsecondary attainment goal in 2018. (Tr. at 8668-70.)

279. The State Board’s Council of Higher Education, in conjunction with the
Department, adopted an attainment goal of having 60% of Pennsylvania’s age 25-
64 population hold a postsecondary degree or industry-recognized credential by
2025. (Tr. at4234,4238, 4242, 4386-87, 8668-70; PX-03339.) For purposes of this
goal, the relevant population includes Pennsylvania residents who attended and
graduated from high school in the Commonwealth, attended postsecondary
institutions in the Commonwealth, or moved to the Commonwealth from another
state. It does not include individuals who were educated in public schools or
postsecondary institutions but now reside in another state. (PX-07008-0004—0005.)

280. The goal was established by examining data related to postsecondary
enrollment, persistence, and attainment rates across the Commonwealth between

2010 and 2016. (PX-03338-0008-0016.)
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281. As part of the postsecondary attainment goal that it adopted, the State
Board expressed its view that Pennsylvania’s age 25-64 population should attain the
following levels of education by 2025:

a. 11% of the population with a master’s degree or higher;
b. 22% of the population with a bachelor’s degree; and
C. 33% of the population with an industry certificate or an associate
degree.
(LR-01028-00005.)

282. Likewise, the Department’s ESSA Plan includes a discussion of the
postsecondary attainment goal. According to the ESSA Plan, the Department
predicts that, by 2025, 33% of jobs will require a bachelor’s degree or higher; 33%
of jobs will require an industry certificate or an associate degree; and 33% of jobs
will not require any postsecondary education. (PX-01830-0107.)

283. As of May 1, 2019, only 41% of Pennsylvanians had obtained a
postsecondary degree or other industry-valued credential, with 1.4 million adults
across the Commonwealth earning at least 20 postsecondary credits but not

completing a postsecondary degree. (PX-01830-0107.)

6. Other Measures

284. As part of the NAEP, tests in ELA, math, and science are administered
every two years to a representative sample of 4th and 8th grade students in
Pennsylvania and across the country. (Tr. at 1858, 14259.)

285. For purposes of the NAEP, students are classified as “eligible students,”
meaning that they are eligible for free and reduced lunch, or “not eligible students,”
meaning that they are not eligible for free and reduced lunch. Free lunch eligibility

can be seen as a proxy for economic disadvantage. (Tr. at 2400.)
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286. NAEP is not a Pennsylvania specific test and was not designed to
evaluate the performance of individual schools. (Tr. at 14258-59.)

287. State regulations prohibit NAEP from being used as part of the state
assessment system “unless, upon consultation with teachers, counselors and parents
. . . the Board determines the assessment is an appropriate means of assessing the
academic progress of students identified under Chapter 14, or unless the General
Assembly authorizes the use of a National assessment.” 22 Pa. Code § 4.51.

288. The SAT exam scoring report also provides a “College and Career
Readiness Benchmark.” The SAT Math benchmark is the score on the math section
of the SAT that is associated with a 75% chance of earning at least a C in first-
semester, credit-bearing, college-level courses in algebra, statistics, pre-calculus, or
calculus. The SAT Evidence-Based Reading and Writing benchmark is associated
with a 75% chance of earning at least a C in first-semester, credit-bearing, college-
level courses in history, literature, social science, or writing. (LR-01986-00002; LR-
01987-00002.)

289. Other measures of outcomes include AP and IB exams.

E. Funding of the System

290. Public education throughout the United States, including Pennsylvania,
is funded through a partnership of state, local, and federal governments, with the
majority of revenue coming from state and local sources. (Tr. at 1144-45.)

291. Using both state and local revenues to fund education is a long-standing
practice both in Pennsylvania and across the United States. Pennsylvania has used

both state and local taxes to fund education since the 1800s. (Tr. at 1381-82.)
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292. The Department administers and distributes various state and federal
funding programs for public education in Pennsylvania, including state basic
education funding, state special education funding, state assessment funding, state
career and technical education funding, and migrant education funding. (Stem Dep.
Vol. 1 at 14-15; Tr. at 2040.)

293. In 2018-19, approximately 3% of Pennsylvania school district revenue
came from federal sources, 37.52% of total revenue came from state sources, and
57.79% of total revenue came from local sources. (PX-02134, “2018-19 Revenue
by Source” Tab, Row 753, Columns I and K; Tr. at 1145.)

294. There is also a category called “other revenue.” Witnesses explained
that “other revenue” includes figures that are not “actual dollars that are going into
a district’s budget or out of a district’s budget,” but instead booking the value of
things such as refinances. (Tr. at 1543-44.) The Chief Financial Officer (CFO) of
SDP, Uri Monson, explained, for example, that in 2015-16, SDP took advantage of
low interest rates and refinanced $999 million as both revenue and expenditures.
(Tr. at 10268-71; PX-02132, Tab “2016-17 Revenue by Source,” cell N400.) As a
consequence, SDP had $999 million listed as “other revenue,” which works out to
approximately $5,000 per average daily membership (ADM).* However, in reality,
that did not signify money available to educate students. (Tr. at 10271-72.) Thus,

“other revenue” should be excluded from analyses.

36 ADM is the number of students who were residents of the school district in the previous
year. (Parties’ Joint Designations of the 7/7/20 Deposition of Benjamin Hanft (Hanft Dep.) Vol.
1 at 55-56.) As former Deputy Secretary Stem explained, “in simple terms,” ADM is “the
enrollment within a school district.” (Tr. at 1770.) He further explained that ADM “includes all
resident students, whether they attend the -- their local public school -- or school district . . . or
they attend a charter school or non-public or other school.” (Tr. at 2026.)
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295. When subtracting “other revenue” from the 2019-20 revenue figure,
Pennsylvania school districts received approximately $31.5 billion in funding. (PX-
02135, Tab “2019-20 Revenue by Source,” cells H752, J752,1.752.) A total of $950
million was raised from federal sources, and $12.1 billion was raised from state
sources. (PX-02135, Tab “2019-20 Revenue by Source,” cells J752, L752.) In
2019-20, $18.4 billion was raised from local sources, of which $17.4 billion was
from local taxes. (PX-02135, Tab “2019-20 Revenue by Source,” cells H752, F752.)

1. Federal Funding

296. The Department administers and distributes federal funding for
education, including federal Title funding (Titles I, I-A, II, 1I-A, III and 1V); federal
21st Century dollars, federal IDEA funding for special education programs; and
COVID relief funding. (Stem Dep. Vol. 1 at 15; Tr. at 2044.)

297. Federal education funding under Title I is targeted to schools with
higher percentages of students in poverty to supplement their instructional
experiences. (Tr. at 2044-45.) Approximately 1,700 schools in Pennsylvania
receive Title I funds. (Tr. at 2045.)

298. Federal education funding under Title II is allocated for teacher
professional development, while funding under Title III is for ELL instruction. (Tr.
at 2045-46.)

299. Title IV funds (through an expansion under ESSA) can be used more
flexibly to supplement instructional programs through an expansive list of allowable

expenses. (Tr. at 2046.)
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300. Federal funding is also provided through Perkins funds, which are used
for CTE programs, and McKinney-Vento funds, which are used to support homeless
students. (Tr. at 2046-47.)

301. 21st Century funds are competitive federal grants to support extended
day, extended school year, and after-hours instructional programs. (Stem Dep. Vol.
1 at 124-25.)

302. In response to the COVID pandemic, the federal government made
available to states three rounds of federal Elementary and Secondary School
Emergency Relief (ESSER) funding. (Tr. at 2452.) These three rounds of funding
— sometimes referred to as ESSER I, ESSER II, and American Recovery Plan (ARP)
ESSER or ESSER III — were intended to be used by states “to mitigate the impacts
of COVID on students.” (Tr. at 2452-53.)

303. For Pennsylvania, ESSER I funding, which was given in the late spring
or early summer 2020, was approximately $500 million; ESSER II funding, which
was given in November or December 2020, was approximately $1.5 billion; and the
ESSER III funding was an additional $5 billion. (Tr. at 2453.) The Department was
responsible for determining how the ESSER funds would be distributed to school
districts in Pennsylvania, though the General Assembly was also involved. (Tr. at
2453-54.) See also Section 143-C of The Fiscal Code, 72 P.S. § 143-C.¥’

304. Noe Ortega, former Deputy Secretary and Commissioner for the Office
of Postsecondary and Higher Education,’® confirmed that at least 90% of the

37 Act of April 9, 1929, P.L. 343, as amended, 72 P.S. § 143-C. Section 143-C was added
by Section 2 of the Act of June 30, 2021, P.L. 62.

38 At the time of trial, Noe Ortega was serving as Secretary of Education and was a
Respondent. However, he testified as the Department’s designee in his former capacity as Deputy
Secretary and, as he is no longer the Secretary, the Court will refer to him as “former Secretary
Ortega.”
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$5 billion in ARP ESSER funding flowed directly to school districts and charter
schools. (Tr. at 8837.) Pennsylvania also invested $350 million of ARP ESSER
funds for schools to address learning loss and provide summer enrichment and after-
school programs to help students with academic, social, emotional, and mental
health needs. (Tr. at 8836.)

305. The Department published spreadsheets showing how the funding was
distributed. (Tr. at 2454; LR-01638.) The ESSER funds were distributed
formulaically to school districts using the same formula that is used to distribute
funds in Title I. As a general matter, this formula was intended to ensure that lower-
wealth districts get a higher percentage of the money. (Tr. at 2454.)

306. School districts are required to spend the ESSER funds within a certain
time period. ESSER I funding must be spent by September 2022; ESSER 2 funding
must be spent by September 2023; and ARP ESSER funding must be spent by
September 2024. (Tr. at 2462-63.)

307. The permitted expenses for the ESSER funds “are those which address
the impacts of COVID on school communities” and the funds are “intended to be
used to mitigate some of the negative impacts of COVID on students.” (Tr. at 2464.)
Such monies can be used for health and safety activities or functions, instructional
functions, or facilities-related needs (relating to air quality or social distancing). (Tr.
at 2464-65.) For ARP ESSER funding, some funds must be set aside to address
learning loss caused by the pandemic. (Tr. at 2465.)

308. On March 29, 2021, former Secretary Ortega published a letter to his
colleagues offering some guiding principles for initial efforts to implement ARP
ESSER funding, with the first being to “evaluate both short- and long-term needs.”
(LR-01725-00002—00003.) Former Secretary Ortega advised districts to “consider
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how your school entity can sustain these non-recurring resources over the
allowability period and how these funds can interact with other Federal support.”
(LR-01725-00002.) As former Deputy Secretary Stem explained, former Secretary
Ortega was communicating to school district leaders “a reminder that these are one-
time funds[;] these are non-recurring funds[;] and that districts should be . . .
thoughtful about how they’re leveraging these funds for short and long-term needs,
knowing that in 2024, that these funds would no longer be available.” (Tr. at 2467-
68.) Former Deputy Secretary Stem also explained that the intent was to warn
districts that the money was not appropriate for recurring costs, such as “long range
staffing needs,” because “[t]here’s a cliff that school leaders should be anticipating.”
(Tr. at 2467-69.) As he further explained, former Secretary Ortega was “advocating
for a strategic approach to meeting students’ needs through these funds, and a
thoughtful approach that considers all funding sources in well[-]Jconceived ways.”
(Tr. at 2468.)

309. Thus, the Department recognized that while the ESSER funds are one-
time and should not be committed to recurring costs, there are ways that school
districts could use these funds to meet long-term needs and achieve long-term
benefits. (Tr. at 2468-69.) For instance, former Deputy Secretary Stem agreed that
improving the HVAC systems within a district’s schools could be something that
would be a one-time expense that might also serve long-term needs. (Tr. at 2469.)
As former Deputy Secretary Stem further explained, using ESSER funding to meet
longer term needs could free up other funds (which otherwise might have been
needed to meet those purposes) to serve a district’s other needs — an approach which

the Department advocates. (Tr. at 2470.)
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310. In addition, in a letter to school districts, President Pro Tempore
specifically advised that “school districts should not use one-time federal funding to
increase their ongoing, baseline spending with the expectation that the state’s fiscal
condition will be in a position to replace the funding in future years.” (PX-04655-
0002.)

2. State Funding

311. The General Assembly has passed numerous appropriations statutes
related to the public school system, most of which are located in the School Code.
The General Assembly regularly reviews and revises the statutory system for
funding public education. Typically, every year with the enactment of the budget,
the School Code is amended and some of those amendments relate to issues
regarding school funding. (Tr.at 11611-12.)

312. State appropriations for funding of public education authorized by the
General Assembly and included in the most recent Commonwealth budget include
Basic Education Funding (BEF); Special Education Funding; state contribution into
the Public School Employees’ Retirement System (PSERS); funding for career and
technical education; planning Construction Workbook (PlanCon) school
construction funds (referred to in the budget as “Authority Rentals and Sinking Fund
Requirements™); funding for Early Intervention programming for children below
school age; Pre- K Counts funding and Head Start Supplemental Assistance; and
Ready-to-Learn Block Grants. (Tr.at 11613-17, 11631-32; LR-01548.)

313. The state funding for special education includes early intervention
programs for students before they begin kindergarten. (Stem Dep. Vol. 1 at 28-29.)
It is administered to students who are in need of specially designed instruction

related to a developmental delay or another issue that may impair their learning and
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development. (Stem Dep. Vol. 1 at 171-72.) Administration of the early
intervention programs is one of the primary functions of the state’s IUs, which case
manage and either provide services directly to the student or coordinate such services
by contracting with third parties. (Stem Dep. Vol. 1 at 173-74.)

314. Pennsylvania also provides Ready-To-Learn Block Grants to school
districts, which are funds targeted to certain student needs. (Tr. at 2040-41.) There
i1s an enumerated list of acceptable statutory and regulatory uses for such grants,
including reducing class size, providing additional technology instruction, and
professional development for teachers. Section 2599.2 of the School Code, 24 P.S.
§ 25-2599.2.%° (See also Stem Dep. Vol. 1 at 21.) Approximately $6 million is
allocated annually for professional development programs for administrators and
teachers. (Stem Dep. Vol. 1 at 24-26.)

315. The General Assembly has also enacted tax credit programs, such as
the Educational Improvement Tax Credit (EITC) and Opportunity Scholarship Tax
Credit (OSTC), which allow businesses to make contributions to qualified
educational organizations and claim a tax credit in connection with those
contributions. (Tr. at 11365-67.) Under these programs, low-income students who
attend low-achieving public schools receive funding in the form of scholarships that
help them “to attend schools which are not low-achieving schools and which are not
public schools within the eligible student’s school district of residence.” Section
2003-B(d.1)(1) of the School Code, 24 P.S. § 20-2003-B(d.1)(1).*°

316. The Department administers funding for IUs, tuition for orphans and
children placed in private homes, and funding to educate children of migrant

workers. (Tr. at 2041-42.)

39 Section 2599.2 was added by Section 35 of the Act of December 23, 2003, P.L. 304.
40 Section 2003-B was added by Section 13 of the Act of July 13, 2016, P.L. 716.
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317. Inaddition, the Department administers funding for schools for the deaf
and blind, school food services, and contributions to retirement benefits and social
security for teachers and school employees. (Tr. at 2042.)

318. The Department also provides subsidies to school districts for student
transportation, as well as funding to financially distressed districts for systems-level
improvements and additional supports. (Stem Dep. Vol. 1 at 26-28.)

319. The Department administers funding for Pre-K Counts, an early
childhood education program that targets students in poverty and high-need students
“to prepare them to be successful in kindergarten and beyond.” (Tr. at 2042-43.)

320. The Department also administers funding for early intervention
services for students up to age five who exhibit potential disabilities. (Tr. at 2043.)

321. Between 2014-15 and 2021-22, total education budgets (excluding

higher education budget appropriations) were as follows:

General Assembly
Year Governor’s Proposal Appropriation
2014-15 $10,659,139,000 $10,602,327,000
2015-16 $10,136,666,000 $11,079,262,000
2016-17 $11,872,390,000 $11,781,340,000
2017-18 $12,239,421,000 $12,211,115,000
2018-19 $12,816,783,000 $12,668,783,000
2019-20 $13,142,086,000 $13,127,581,000
2020-21 $13,409,425,000 $13,339,556,000
2021-22 $15,128,176,000 $13,927,969,000
(ER-045.)

322. Inthe 2021-22 fiscal year, the total enacted budget in Pennsylvania was
$38,584,580,000. (Tr. at 11593; LR-01809-00012.) Of the total state budget
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amount, nearly $14 billion was apportioned to the Department, which is the
Commonwealth’s second largest line-item apportionment on its budget, trailing only
that of DHS at $16 billion, which funds Medicaid, medical assistance, the state’s
long-term managed healthcare program, and the County Child Welfare program,
which supports counties in helping abused and neglected children. (Tr. at 11597,
11599, 11604-05, 11608, 11629; LR-01809-00004, 00007-00008.) Collectively, the
Commonwealth’s apportionment of funds to the Department and DHS comprises
approximately 80% of the Commonwealth’s General Fund Budget. (Tr. at 11608;
LR-01809.)

323. The largest source of state revenue is BEF, which consistently accounts
for more than half of all state funding. (See, e.g., PX-01816, Tab “2019-20 through
2010-11,” Columns E-F.) BEF for 2014-15 through 2021-22 was as follows:

General Assembly

Year Governor’s Proposal Appropriation
2014-15 $5,526,129,000 $5,526,129,000
2015-16 $6,130,079,000 $5,680,079,000
2016-17 $6,306,969,000 $5,895,079,000
2017-18 $5,995,079,000 $5,995,079,000
2018-19 $6,095,079,000 $6,095,079,000
2019-20 $6,537,078,000 $6,742,838,000
2020-21 $6,857,471,000 $6,805,954,000
2021-22 $8,133,774,000 $7,066,773,000

(ER-045.)

324. Beginning in the 2019-20 funding year, the allocation for BEF also
includes social security payments. Section 2599.7 of the School Code, 24 P.S. § 25-
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2599.7.4" (See also ER-045; PX-01913-0001; PX-04778-0001.) Social security
funds formerly were captured as a separate line-item appropriation. (Tr. at 12138;
LR-01548 n.(a).) In 2021-22, the BEF amount includes $500 million in state
contribution to social security funds. (Tr. at 12138; LR-01548 n.(a).) Without
including the social security contribution, BEF was approximately $6.56 billion in
2021-22. (PX-04778.)

325. In addition to authorizing appropriations for public education, the
General Assembly regularly enacts statutes that provide for the distribution of BEF.
These statutes are also found in the School Code. Because BEF is paid to school
districts as a reimbursement of past expenses, the sections of each fiscal year’s School
Code that relate to BEF are drafted to refer back to the previous school year, for
which the reimbursement is being provided. (Tr. at 11637, 11650.) For example,
Section 2502.47 of the School Code, 24 P.S. § 25-2502.47,* which is entitled “Basic
[E]ducation [FJunding for 2006-2007 school year,” applies to BEF paid to school
districts in the 2007-08 fiscal year. (Tr. at 11638.)

326. Inthe 2006-07 allocation year and all earlier allocation years extending
back to at least 1963, no allocation formula required the calculation of, or referred
to, an adequacy target. See Sections 2502.1-2502.46 of the School Code, 24 P.S.
§§ 25-2502.1-.46.%

4l Section 2599.7 was added by Section 18 of the Act of July 13, 2016, P.L. 716.

42 Section 2502.47 was added by Section 25 of the Act of July 20, 2007, P.L. 278.

43 These sections were added by various legislation. Section 2502.1 was repealed by
Section 11 of the Act of August 14, 1963, P.L. 1065; Sections 2502.3, 2502.4, 2502.7, and 2502.9
were repealed by Section 9 of the Act of July 22, 1983, P.L. 104; and Section 2502.30 expired
June 30, 2005, pursuant to Section 21 of the Act of July 13, 2005, P.L. 226.
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327. Beginning with the 2007-08 allocation year, Section 2502.48 of the
School Code, 24 P.S. § 25-2502.48,* required the Department to calculate an
“adequacy target” and a “State funding target” for each school district. Id. (See
also Tr. at 11639.) Section 2502.48(c)(2) of the School Code provided that “[i]n
furtherance of the General Assembly’s long-standing commitment to providing
adequate funding that will ensure equitable State and local investments in public
education and in order to enable students to attain applicable Federal and State
academic standards, it is the goal of this Commonwealth to review and meet State
funding targets by fiscal year 2013-14.” 24 P.S. § 25-2502.48(c)(2).*

328. The adequacy targets were derived from a costing-out study conducted
by Augenblick, Palaich and Associates (APA) (Costing Out Study). (Tr. at 11639-
40.)

329. In Section 2599.3 of the School Code, 24 P.S. § 25-2599.3,% “[t]he
General Assembly direct[ed] the State Board . . . to conduct or provide for a
comprehensive Statewide costing-out study to arrive at a determination of the basic
cost per pupil to provide an education that will permit a student to meet the State’s
academic standards and assessments.”

330. Dr. Eric Hanushek, one of Legislative Respondents’ experts, offered

his explanation of a costing-out study as,

an attempt to take a given goal for education and figure out what
resources would be required by schools to achieve that goal, and then
usually it compares those resources to the current level of resources in

4 Section 2502.48 was added by Section 30 of the Act of July 9, 2008, P.L. 846, and was
made retroactive to July 1, 2008.

4 As discussed below, Section 2502.48(c)(2) was subsequently amended to remove this
subsection.

46 Section 2599.3 was added by Section 15.1 of the Act of July 11, 2006, P.L. 1092, No.
114 (Act 114).
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the state or districts that are involved to make a statement about how
much resources should be expanded according to their study.

(Tr. at 14091-92.) Dr. Matthew G. Kelly, one of Petitioners’ experts, described a
costing-out study as one that “determine[s] the amount of funding school districts
would need to be able to reach proficiency at the time that the study was conducted.”
(Tr.at 1171.)

331. The Costing Out Study was to “consider both adequacy and equity.”
24 P.S. § 25-2599.3(b). The statutory definition of “adequacy” is “whether sufficient
resources, both State and local, are being committed to meet established
performance standards and assure academic success for all.” Id. The term “equity”
is defined as “whether public resources being committed to education are distributed
in such a way that all children, regardless of race, gender, ethnicity, disability,
socioeconomic status and geography, have an equal opportunity to succeed in
school.” Id.

332. The State Board selected APA to conduct the Costing Out Study. (PX-
00099-0012.)

333. The State Board, in conjunction with APA, selected the Pennsylvania
Accountability System as the performance target for the study. (Pet. for Rev. 9 124;
PX-03144 9 124 (State Board’s Answer and New Matter); PX-03145 q 124
(Executive Respondents’ Answer and New Matter).)  The Pennsylvania
Accountability System’s key goals were that all students: (i) meet state standards in
12 academic areas; and (ii) score “proficient” or above on reading and math PSSA
exams by the year 2014. APA used a variety of nationally recognized research
approaches to calculate the costs associated with achieving those goals. (PX-03144
9 124 (State Board’s Answer and New Matter); PX-03145 9 124 (Executive
Respondents’ Answer and New Matter).)
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334. The Costing Out Study was completed in December 2007 and presented
to the State Board. (PX-00099-0001.)

335. APA identified three key cost elements for Pennsylvania schools:
(1) the “base cost” of educating an average student in the Commonwealth to meet
state performance expectations (excluding food service costs, transportation costs,
costs associated with community services, capital costs, or debt service); (ii) the cost
“weights” for the additional expense of educating students with special needs
(including economically disadvantaged students, special education students, gifted
students, and ELL students) to meet performance standards and to effectively
educate the Commonwealth’s gifted and talented students; and (iii) additional “cost
factors” associated with differences between school districts in terms of their size,
enrollment change, urban or rural location, and cost of living differences across the
state. (Pet. for Rev. 9 125; PX-03144 9 125 (State Board’s Answer and New Matter);
PX-03145 9 125 (Executive Respondents’ Answer and New Matter); PX-00099-
0013.) These factors were consistent with the General Assembly’s mandate in Act
114. (Pet. for Rev. 9§ 125; PX-03144 9 124 (State Board’s Answer and New Matter).)

336. Pursuant to the requirements of the State Board, APA identified the key
goals of the Pennsylvania Accountability System as 100% of students “master[ing]
state standards in 12 academic areas” and “scor[ing] ‘proficient’ or above on reading
and math assessments by the year 2014.” (PX-00099-0014.) APA did not calculate
its base per-pupil cost for providing students with an adequate education based on
school districts who were achieving 100% proficiency. (Tr. at 1315, 13526-27.)
Rather, APA’s calculations were based on the education spending of districts already
meeting 2012 interim goals for proficiency or on a trajectory to meet those goals:

81% proficiency in reading and 78% proficiency in math. (Tr. at 13527; PX-00099-
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0014, -0016, -0040.) These performance levels are largely consistent with
Pennsylvania’s targets for student achievement developed in its 2019 ESSA Plan,
which the Department believes to be achievable if more resources are provided to
schools. (Tr. at 1821-22; PX-01830-0166-0167.)

337. APA drew the following conclusions with respect to the “adequacy” of
Pennsylvania’s 2005-06 funding arrangement for each district to meet state
standards: (1) the estimated additional spending needed for an adequate education
was $4.38 billion (25.4%) higher than actual spending in 2005-06; (ii) “[t]he average
total costing[-Jout estimate per student was $11,926,” while Pennsylvania school
districts spent on average only $9,512 per student in 2005-06 (a spending shortfall
of $2,414) with approximately 150 districts having a spending shortfall greater than
$3,000 per student; and (iii) there were 471 out of 500 Commonwealth school
districts that spent less than their costing-out estimate. (Tr. at 1172-74; PX-00099-
0008, -0059—-0060.) APA also concluded that the Commonwealth’s least wealthy
districts were the furthest from their costing-out estimates: on average, the poorest
20% of districts would need to raise spending by 37.5%, while the wealthiest 20%
would need to raise spending by only 6.6%. (PX-00099-0009; PX-03144 9 126
(State Board’s Answer and New Matter).)

338. APA drew the following conclusions with respect to the “equity” of
Pennsylvania’s 2005-06 funding arrangement: (i) when wealth is measured by
combining property value and income, there is a substantial variation in wealth
between school districts in Pennsylvania; (ii) state aid to each school district is fairly
consistent once all cost pressures are taken into account (e.g., number of students
with special needs, differences in district size), but when cost pressures are not taken

into account, “districts with higher need levels do receive more state funds per
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enrolled student” and “wealthier districts tend to receive less state aid per enrolled
student than poorer districts[;]” (iii) local revenue is almost twice as much as state
revenue, which overwhelms whatever equity there is from state aid; (iv) to raise local
revenue, poorer districts have the highest tax effort, while the wealthiest districts
generally have the lowest effort; and (v) state and local taxes for schools are 6-12%
lower than those collected in 6 nearby states. (PX-03144 9127 (State Board’s
Answer and New Matter); PX-00099-0009—-0010.)
339. The Costing Out Study concluded that based upon its equity analysis:

[1]f additional revenues are needed to improve student performance,
such funds should be collected at the state level and allocated by the
state through a formula that is sensitive to the needs and wealth of
school districts. By focusing on state funding in this way, Pennsylvania
will be better able to reduce the inequities caused by the current heavy
reliance on local revenues.

(PX-00099-0010; PX-03144 9] 128 (State Board’s Answer and New Matter).)

340. In Section 2502.48(c)(1) of the School Code, the General Assembly did
not adopt APA’s recommendation, but established state targets equaling
approximately 50% of what APA estimated to be a district’s funding shortfall. 24
P.S. § 25-2502.48(c)(1). (Compare PX-01904, cell M503, with cell N503; Tr. at
1178.)

341. The Department’s Division of Subsidy Administration is responsible
for performing the calculations necessary to make state payments to school districts.
(Tr. at 12094-95.) In performing such calculations, the Department reviews the
relevant enabling legislation and calculates distributions and allocations according
to that legislation. (Tr. at 12185.) Calculations are published in a publicly available
document. (Tr.at 12111.)
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342. Benjamin Hanft, the Department’s Division Chief for Subsidy
Administration, testified as the Department’s designee on school finance. (Tr. at
12094.) Division Chief Hanft testified that the Department’s Division of Subsidy
Administration calculated adequacy targets for only three school years — 2007-08,
2008-09, and 2009-10, which would correspond with the 2008-09, 2009-10, and
2010-11 fiscal years. (Tr.at 12110-17, 12126-27.)

343. The BEF allocation formula for the 2007-08 allocation year is
contained in Section 2502.48 of the School Code, and as discussed above, required
the calculation of adequacy targets. The law also required the Commonwealth to
compare the adequacy target with the amount of actual spending in a district to
generate a number known as the “adequacy shortfall,” or how much less school
districts have than they need to reach target proficiency levels. 24 P.S. § 25-
2502.48(c)(1)(1). (See also Tr. at 1174; PX-01904, Column N.)

344. The BEF allocation formula for the 2008-09 allocation year is
contained in former Section 1722-J(17) of The Fiscal Code, formerly 72 P.S. § 1722-
J(17).47 The formula contained in this enabling legislation contains references to
subsections of Section 2502.48 of the School Code and the formula therein.
Formerly 72 P.S. § 1722-J(17)(1)(A).

345. The BEF allocation for the 2009-10 allocation year is contained in
former Section 1722-L(14) of The Fiscal Code, formerly 72 P.S. § 1722-L(14).%

The formula contained in this enabling legislation contains references to subsections

47 Former Section 1722-] was added by Section 5 of the Act of October 9, 2009, P.L. 537.
Over the course of many years, it has been amended numerous times to reflect subsequent budget
years.

“8 Former Section 1722-L was added by Section 3 of the Act of July 6, 2010, P.L. 279.
Similar to Section 1722-], it has been amended numerous times since to reflect subsequent
budgets.
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of former Section 1722-J(17) of The Fiscal Code and Section 2502.48 of the School
Code and the formula therein. Formerly 72 P.S. § 1722-L(14)(1)(A)-(i1).

346. The BEF allocation formula for the 2010-11 allocation year is
contained in Section 2502.50 of the School Code, 24 P.S. § 25-2502.50.%

347. Beginning with the enactment of Section 2502.50 of the School Code
for the 2010-11 allocation year, David Donley, Republican Staff Executive Director
for the Pennsylvania House Appropriations Committee and Division Chief Hanft
both testified the BEF allocation formula no longer contained references to, or
required the calculation of, an adequacy target. (Tr. at 11645, 12127.)

348. As a result, Division Chief Hanft testified it is the administrative
interpretation of the Department that it was not required to and, therefore, did not
calculate an adequacy target subsequent to the passage of Section 2502.50. (Tr. at
12127-28.)

349. Mr. Donley testified the adequacy targets were taken out of the School
Code by the General Assembly because they were deemed too expensive in light of
the Commonwealth’s financial circumstances at the time. (Tr. at 11642.)

350. In Section 34 of the Act of June 30, 2011, P.L. 112, the General
Assembly amended the School Code to remove the language in Section
2502.48(c)(2), quoted above. (See FOF 9 327.)

351. The BEF allocation formulas for the 2011-12 and 2012-13 allocation
years are contained in Sections 2502.51 and 2502.52 of the School Code, 24 P.S.
§§ 25-2502.51, 25-2502.52,%° respectively. The BEF allocation formula for the

49 Section 2502.50 was added by Section 36 of the Act of June 30, 2011, P.L. 112.
30 Section 2502.51 was added by Section 27 of the Act of June 30, 2012, P.L. 684. Section
2502.52 was added by Section 10 of the Act of July 9, 2013, P.L. 408.
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2015-16 allocation year and each year thereafter is contained in Section 2502.53 of
the School Code, 24 P.S. § 25-2502.53.5!

352. In 2016, Pennsylvania adopted the Act of June 1, 2016, P.L. 252, No.
35 (Act 35). Act 35, which is colloquially known as the “Fair Funding Formula,” is
codified in Section 2502.53 of the School Code, 24 P.S. § 25-2502.53.

353. Mr. Donley testified that the Fair Funding Formula “does not tell us
how big the pie should be, only how we should divide up the pie[.]” (Tr. at 11736.)

354. As stated in its ESSA Plan, former Deputy Secretary Stem agreed it is
the Department’s position, “as a general matter,” that Act 35 establishes a fair,
equitable formula for allocating new state funds and that Pennsylvania is committed
to ensuring state and federal resources are directed to schools with the greatest need.
(Tr. at 2378-79.)

355. Act 35 adopted into law a funding formula developed and
recommended by the Basic Education Funding Commission (BEF Commission). 24
P.S. § 25-2502.53(a). (See also Tr. at 12120-21.)

356. The General Assembly established the BEF Commission and charged
it with, among other things, reviewing and making recommendations related to BEF
and developing a new formula, including identifying relevant factors, which might
be used in distributing BEF among school districts in the Commonwealth. (LR-
00509-00005.)

357. The BEF Commission was a bipartisan commission that included six
representatives from the Pennsylvania Senate (three Democrat and three

Republican), six representatives from the Pennsylvania House of Representatives

51 Section 2502.53 was added by Section 1 of the Act of June 1, 2016, P.L. 252.
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(three Democrat and three Republican) and three members from Governor Wolf’s
administration. (LR-00509-00008; Tr. at 1425-26.)

358. The BEF Commission issued its Report and Recommendations on June
18, 2015, after holding 15 hearings and hearing testimony from more than 110
individuals, including superintendents and academics. (LR-00509-00004; Tr. at
1426.)

359. The BEF formula in Act 35 contains two separate components: (1) the
base amount, and (2) the student-weighted distribution. See 24 P.S. § 25-2502.53(b).

360. The base amount — commonly referred to as the “hold harmless
provision”* — is the amount of funding that each school district received in the 2014-
15 fiscal year (2013-14 school year). Division Chief Hanft testified that it is his
understanding that the purpose of the hold harmless base amount is to prevent large
swings in state funding from occurring in school districts. (Hanft Dep. Vol. 2 at 59.)

361. The hold harmless provision was the subject of considerable testimony
before the BEF Commission. Several superintendents, particularly in small and rural
school districts, testified in favor of the hold harmless provision, noting the
potentially devastating impact that failing to include a hold harmless component
could have on certain school districts. (LR-00509-00039-00040.)

362. The BEF Commission recognized in its deliberations that the hold
harmless provision “prevents the entire annual appropriation for [BEF] to be
distributed based on current school district or student factors,” but also found that

“eliminating the hold harmless clause would have a significant negative impact on

52 This discussion is limited to the hold harmless provision in relation to BEF. The Special
Education Fair Funding Formula is also a relative distribution formula with a permanent hold
harmless provision. Section 2509.5(bbb)(1) of the School Code, 24 P.S. § 25-2509.5(bbb)(1).
(See also PX-03215, 9474, 75, 77.) Section 2509.5 was added by Section 18 of the Act of August
5, 1991, P.L. 219.
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many school districts across the Commonwealth that would be unable to make
operational adjustments or generate revenue from other sources to make up for the
loss of basic education funding.” Accordingly, the BEF Commission recommended
that a base amount be set as of the 2014-15 funding levels and that any new funding
would not be subject to hold harmless. (LR-00509-00068.)

363. Other potential solutions were presented to the BEF Commission and
included in its report, including redistributing “excess” funds or phasing out hold
harmless over 10 years. (Tr. at 1555-57, 11777-78; LR-00509-00068.)

364. The student-weighted distribution — commonly referred to as the Fair
Funding Formula — takes a three-year average ADM for each school district and
adjusts that number into a weighted ADM by accounting for certain needs-based
factors, including poverty, ELL students, charter school attendance, and sparsity
size. (Hanft Dep. Vol. 3 at 26-28; LR-00509-00067; Tr. at 1771-76, 12141-42.) See
also 24 P.S. § 25-2502.53. The Fair Funding Formula also addresses each district’s
unique needs by accounting for district-based factors, such as the district’s wealth,
current tax effort, and ability to raise revenue. 24 P.S. § 25-2502.53. (See also Tr.
at 2378.)

365. Since the enactment of Act 35, the amount of BEF directed through the
student-weighted formula has increased each year. (See PX-01909-0001; PX-
01910-0001; PX-01911-0001; PX-01912-0001; PX-01913-0001; PX-04778-0001.)

366. The Department believes that its commitment to equity in education is
advanced by Pennsylvania’s Fair Funding Formula and that Act 35 “establishes a
fair, equitable formula for allocating new state funds to Pennsylvania schools.” (Tr.

at 2378.)
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367. The ESSA Plan identifies Act 35 as “something that the
Commonwealth is doing as a strategy for improving the root cause of fiscal
inequity.” (Tr. at 2380.)

368. In 2021, an additional $100 million in what is called “Level Up
Funding” was allocated for the 100 lowest wealth school districts in the
Commonwealth to address the inequities in education funding. (Tr. at 2483-84.)

369. Mr. Donley explained that to identify Level Up districts, the state
examines how much each school district is spending relative to its combined needs,
as identified through the weights in the Basic Education Fair Funding Formula and
Special Education Fair Funding Formula. (Tr. at 11731.)

370. Level Up Funding is recurring and will become part of those school
districts’ base allocation after the 2021-22 fiscal year. (Tr. at 12139-40; see also Tr.
at 1408-09, 11621-22; LR-01581.)

371. Other state education funding allocations in the 2021-22 budget
included, for example:

a. $288 million to the Ready-to-Learn Block Grant,

b. $242 million for the Pre-K Counts Program,

c. $69.178 million for the Head Start Supplemental Assistance,

d. $99 million for CTE,

e. $201 million in authority Rentals and Sinking Fund
Requirements, through which the Commonwealth participates in
school construction projects with districts through the PlanCon
Program,

f. $336.5 million for Early Intervention,

g. $1.236 billion for Special Education, and
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h. $2.7 billion for the School Employees’ Retirement.
(Tr. at 11631-36; LR-01548.)

372. Charter schools do not receive direct state or local funding. Rather,
school districts receive funding based upon their ADM, which includes all the
students a district is fiscally responsible for, regardless of whether they attend a
district-run school or a charter school. (Tr. at 14468-70.)

373. Charter schools then receive “pass-through revenue” from the districts
in which their students reside, most of which is based on a statutory funding formula
with different tuition rates for general education and special education students. See
Section 1725-A of the Charter School Law, 24 P.S. § 17-1725-A.% (See also Tr. at
10248-49, 10253, 14472-73.) School districts have no discretion over that
calculation. (Tr. at 10249.)

374. The tuition a school district pays to a charter school for each general
education student is calculated by taking a school district’s total expenditures and
dividing by the district’s ADM. See 24 P.S. § 17-1725-A(a)(2).

375. That tuition rate, however, does not include sources of revenue that
charter schools are directly eligible for, such as federal funding, in order to avoid
double compensating charter schools. (Tr. at 10253.) Nor does it include expenses
for services that school districts already provide on behalf of charter schools, such
as transportation expenses. (Tr. at 10255-56.)

376. Tuition for a special education student attending a charter school is
calculated by taking the school district’s expenditures for special education and

dividing it by 16% of the school district’s ADM. (Tr. at 10260-61.)

53 Section 1725-A was added by Section 1 of the Act of June 19, 1997, P.L. 225.
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3. Local Funding

377. In addition to state appropriations, the General Assembly has enacted a
number of statutes that have enabled local school districts to impose taxes in order
to fund their public schools. (Tr. at 11616-17.) These statutes are divided based on
the different district sizes. (Tr. at 11618.)

378. In addition to property taxes, local school districts are authorized to
impose other types of local taxes, such as earned income taxes and per capita taxes.
(Tr. at 11619-20.)

379. Pennsylvania school districts are heavily reliant on local tax funds, the

impact of which is discussed more fully below.

4. Local School District Budgeting

380. The above funding sources comprise each district’s General Fund
Budget. Eric Kocsis, Greater Johnstown’s former Business Manager, and Matthew
Przywara, Lancaster’s Chief of Finance and Operations, explained that the General
Fund Budget is a public planning document for a school district, passed in June each
year, describing at a high level, the line items where a district must spend its
resources, for instruction to support services, and what it expects to receive in
revenue from federal, state, and local sources. (Tr. at 3924, 3954-55,3957-59, 3965,
5667-72.)

381. School district budgets are projections as they must be passed before
the state budget itself has been passed. Thus, school districts must enact a budget
without knowing how much funding they will receive from the state. (Tr. at 3955-
57.) Nor is that state funding amount predictable. While BEF has typically

increased in past years, this is not always the case: the state flat-funded education
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in one instance, cut funding in another, and at one point failed to pass a budget for a
number of months. (Tr. at 3571, 5672, 10185.)

382. School districts approach the projection of funds in their General Fund
Budgets using different strategies. For example, in Greater Johnstown, Mr. Kocsis
explained the district projects state funding based upon the estimates provided by
the Pennsylvania Association of School Business Officials. (Tr. at 3957.) In
Lancaster, Mr. Przywara explained the district assumes, first, that reimbursement-
based state funds such as retirement reimbursements will increase, but that the state
will otherwise flat-fund schools. (Tr. at 5670-71.) Second, Lancaster builds in some
elevated spending through use of its fund balance. (Tr. at 5672-74.) Mr. Przywara
testified that if the state ultimately increases funding that year, Lancaster uses the
increase to fill this deficit, and then builds the state funding into its baseline spending
the following year. (Tr. at 5675-76.)

383. Because budgets are projections, there will inevitably be differences
between the amounts budgeted and what actually occurred in any given year.

384. Likewise, there are unplanned expenses, revenues, or savings, that a
district may incur. (Tr. at 4008-09, 5751-53, 7496.)

385. These variances are accounted for in Annual Financial Reports (AFR),
which, Mr. Kocsis explained, are backwards-looking documents that detail what a
district actually spent in the previous fiscal year. (Tr. at 3930.) According to Mr.
Przywara, AFRs are published months after a fiscal year ends. (Tr. at 5739-40.) For
example, the AFRs for the 2019-20 school year, which ended June 30, 2020, were
not submitted by school districts until late 2020. (See, e.g., PX-04530 (Lancaster
2019-20 AFR, dated Dec. 8, 2020).)
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386. Practically speaking, this timing also injects a measure of uncertainty
into the district budgeting process. Mr. Kocsis and Mr. Przywara explained that
AFRs identify how a district’s actual spending related to its projected spending, but
school districts actually pass budgets for the year ahead without knowing precisely
how much they spent or received in the year prior. (See Tr. at 4085-87, 5915-16.)

387. In addition, Mr. Monson, SDP’s CFO, testified that when reporting
their finances, school districts have to follow rules set out by the Government
Accounting Standards Board (GASB). (Tr. at 10269-71.) As a result, AFRs have
to list a variety of funds and fund balances that are on their balance sheets as a matter
of GASB rules, but which are not actually available for the education of school
districts. (Tr. at 10269-71.) By way of example, this includes previous debt
payments that stay on balance sheets for years after payments are made, funds held
as fiduciaries for student organizations, and booking the value of bond refinances as
both revenues and expenditures. (Tr. at 3948-50, 5763-67, 6987-88, 10269-71.)

388. GASB standards technically show each school district in severe deficit
because those standards also require districts to book the value of outstanding
pension liabilities. (See, e.g., PX-04530-0164 (Lancaster 2019-20 AFR) (listing
$505 million in debts, including $293 million in pension debts); PX-04454-0128
(William Penn 2018-19 AFR) (listing $204 million in debts, including $123 million
in pension debts).)

389. Mr. Kocsis, former business manager at Greater Johnstown, and Jane
Harbert, former superintendent of William Penn School District, explained there is
only one line of funds practically available to districts for the education of their

students: the “general fund,” which is where the operating expenses of a district are

located. (Tr. at 3931, 6989.)

99



390. Mr. Kocsis explained that one way school districts must manage their
budgets is by maintaining a fund balance, defined as “the difference of district’s
assets minus its liabilities.” (Tr. at 3937.) The assets in a general fund can include
“cash and cash equivalents, investments, [] receivables . . . , inventories, [and]
prepaid expenses.” (Tr. at 3932-33.) And the liabilities can include “accounts
payable, accrued salaries and benefits at that year end, payroll reductions and
withholdings, [and] any unearned revenues.” (Tr. at 3936.)

391. Mr. Donley agreed that maintaining fund balances are a sound fiscal
practice for any organization. (Tr. at 11749.) He testified that the General Assembly
effectively has its own fund balance that would allow it to function for approximately
four months without additional funding. (Tr. at 11751.)

392. Mr. Kocsis and Mr. Przywara testified that within a district’s general
fund balance, there are non-spendable funds (often inventory), (see Tr. at 3937,
5745); restricted funds (restricted by an outside party or by law), (see Tr. at 3937);
committed funds (committed by a school board for specific future uses), (see Tr. at
5746); assigned funds (assigned for use for a specific purpose, such as roof and boiler
repairs), (see Tr. at 3938, 5749-50); and unassigned fund balances, which are those
available for general use in future years, (Tr. at 3939.)

393. Mr. Przywara explained that pursuant to best practices and years of
historical trends, school districts should have at least 60 to 90 days’ worth of an
unassigned fund balance at all times. (Tr. at 5760.) The state, however, sets a cap
on fund balances that is significantly lower, between 8-12% depending on total
budgeted expenditures, and if an unassigned fund balance is higher than that

percentage, a district may not raise its taxes during the next fiscal year. See Section
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688 of the School Code, 24 P.S. § 6-688.>* Mr. Przywara explained that this
limitation is divorced from sound fiscal practices and was instead an arbitrary
number picked by the Commonwealth. (Tr. at 5761.) In fact, Mr. Monson testified
that rating agencies consider it a risk when a district has a fund balance of less than
10%. (Tr.at 10188.)

394. Mr. Kocsis testified that one important use of a fund balance is to allow
a district to pay its employees and vendors while awaiting “receivables,” which is
“money due to the district, but not received by the district.” (Tr. at 3933-34.)

395. For instance, as of the date of Mr. Przywara’s testimony, Lancaster was
owed $13.5 million dollars in state reimbursements for payments made pursuant to
ESSER funding that the district used to, among other things, improve ventilation in
its schools. (Tr. at 5753-55.) Because the district could not wait until it received the
reimbursement to make the repairs, the district used its fund balance. (Tr. at 5753-
55.)

396. Other times, school districts have had to use fund balances to stay afloat
when the Commonwealth indefinitely delays enacting a budget, as happened for
nearly a year in the 2015-16 school year. (Tr. at 3934-35, 5755-57.)

397. Once a fund balance runs out in such a situation, Mr. Przywara testified
that one way for school districts to continue operations is to take out tax anticipation
loans, thereby incurring interest costs. (Tr. at 5756-57.) Indeed, in SDP, where there
was no fund balance to turn to during a budget impasse, Mr. Monson testified the
district was forced to “borrow[] several hundred million dollars just to maintain

operations.” (Tr. at 10185.) Mr. Donley admitted that the Commonwealth’s failure

>4 Section 688 was added by Section 8 of the Act of December 23, 2003, P.L. 304.
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to pass a budget forced school districts to borrow $1 billion in funds to stay afloat,
taking on tens of millions of dollars in interest payments. (Tr. at 11751-52.)

398. In other instances, districts need to use fund balances to make capital
improvements, planned or unplanned, or to handle other unforeseen expenses. In
Lancaster, for instance, Mr. Przywara testified that fund balances have been used to
pay for autistic support classrooms that unexpectedly needed to be opened and to

make emergency repairs and purchases after a flood. (Tr. at 5751-53.)

F. Fact Witnesses

1. State Board and Department witnesses

399. Executive Director Molchanow of the State Board, and former Deputy
Secretary Stem, Deputy Secretary Campanini, former Secretary Ortega, and
Division Chief Hanft, all of the Department, testified at trial. In addition, the parties
designated certain portions of their depositions, which were admitted into evidence.
Their testimony is largely set forth in the above findings about the Board and
Department, the system of public education, generally, the state’s Master Plan,
ESSA Plan, and academic standards, and the various types of assessments. Only
those findings that are not repetitive of the above are set forth in this section.

400. Former Deputy Secretary Stem and Deputy Secretary Campanini
acknowledge early childhood education, including high-quality preschool or pre-K,
is an important tool for improving K-12 attainment and achievement. (Tr. at 1876,
4740; PX-00035-0006.)

401. Deputy Secretary Campanini testified that high-quality early learning
is particularly important for children living in poverty. (Tr. at 4732.) She explained

a high-quality early childhood educational program is one that utilizes the
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Commonwealth’s early learning standards and implements those standards in its
curriculum, utilizes qualified staff with ongoing professional development, and
actively supports community and family engagement. (Tr. at 4770.)

402. According to Deputy Secretary Campanini, high-quality early
childhood education is among the most beneficial, cost-effective investments in the
Commonwealth’s future because it prepares children for school and life success.
(Tr. at 4763-64; PX-00073-0003.)

403. She testified that children who have access to high-quality early
childhood education are more likely to enter kindergarten with the necessary skills
to succeed, more likely to do well in school, graduate and attend college or career
training, more likely to be employed, and less likely to require costly special
education and remediation services. (Tr. at 4763-64; PX-00073-0003.)

404. Deputy Secretary Campanini testified the value and impact of quality
early education is especially important for vulnerable children across the
Commonwealth because it helps mitigate the impact of adverse childhood
experiences, such as living in poverty, mental health challenges, and lack of
nutrition, on young children. (Tr. at4736-37, 4763-64; PX-00073-0003.)

405. Former Deputy Secretary Stem added that early childhood education
prepares students for pivotal transformations in learning, such as the transition in
third grade when students move from “learning to read” to “reading to learn.” (Tr.
at 1700.)

406. Deputy Secretary Campanini further testified that there are barriers to
access to high quality preschool programs for economically-disadvantaged students,
such as lack of availability of high-quality programs, and insufficient slots in

Pennsylvania’s Pre-K Counts program. (Tr. at 4766-68.) Currently, the Department
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estimates that the program is serving only 40% of eligible students. (Tr. at 4769-70;
see also PX-00035-0006 (State Board’s Master Plan for Basic Education) (noting
importance of increasing access to pre-K).)

407. The Department recognizes that expanding high-quality preschool
opportunities in Pennsylvania will help decrease the achievement gap for
economically-disadvantaged children, and that it is the responsibility of the
Commonwealth to address the unmet need for high quality early education. (Tr. at
4747-48, 4904-05.)

408. Former Deputy Secretary Stem testified that in order to increase student
success in school, districts also need to have sufficient numbers of qualified,
effective teachers, and stability in the teaching force. (Tr. at 1896, 1902, 1907-08;
Stem Dep. Vol. 2 at 386.)

409. Former Deputy Secretary Stem testified that, especially for students
living in poverty, this means having enough teachers to provide small group and
individual instruction to all the students who need it. (Tr. at 1902.) Former Deputy
Secretary Stem also acknowledged that hiring a sufficient number of teachers
“cost[s] money,” and that low-wealth districts often do not have enough educators
to provide this individualized instruction, which contributes to achievement gaps.
(Tr. at 1907-08.)

410. Former Deputy Secretary Stem testified that, in order to be effective,
teachers need to “have access to ongoing professional development[.]” (Tr. at 1907.)

411. According to former Deputy Secretary Stem, the large amount of
teacher vacancies has adverse consequences on student learning. (Stem Dep. Vol. 2

at 420.)
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412. Former Deputy Secretary Stem agrees that academic support for
students, including small group instruction, tutoring programs, and reading® and
math specialists,*® improve student achievement and educational outcomes. (See Tr.
at 1876-78, 1902.) According to former Deputy Secretary Stem, these supports are
especially important in the early formative years from kindergarten to third grade,
since those years set the foundation for what students experience in the rest of their
careers. (Tr. at 1876-77.) The Department believes that small group and individual
instruction are also among the strategies that can have the greatest impact for
students in poverty. (Tr. at 1902.)

413. The ESSA Plan identifies MTSS and PBIS as two of the
Commonwealth’s foundational strategies to address non-academic barriers to
academic success. (PX-01830.) “MTSS practices include: [d]elivery of standards-
based instruction and differentiated learning opportunities to meet the needs of all
students; [a]ggregation and analysis of multiple data points to support informed
decisions regarding curriculum, instruction, and assessment; and [iJmplementation

of a tiered system of support to differentiate programmatic interventions for all

3> Reading specialists are trained “to assess . . . the problem or the issue, and then . . . to
put in the appropriate activities or interventions to help remediate” a student’s reading challenges.
(Tr. at 6934.) They can work in small groups or provide individual instruction for students who
are having difficulty with developing reading skills, and track progress to help keep students on
grade level, which ultimately prevents future issues and costs. (Tr. at 336-38, 842, 6192, 6932-
33, 11436.)

56 Math specialists can work with small groups to make sure students are mastering
foundational concepts as they move through a course, with the goal of “scaffold[ing] their learning,
meaning that while you’re learning the grade-level content, we’re also building and supporting
you in your gap area.” (Tr. at 7477; see also Tr. at 10464-65.) And math interventionists work
with staff to help them develop a better understanding of how best to teach the processes and
concepts in mathematics. (Tr. at 10465.) These interventionists provide essential support that
students would not otherwise receive during the course of regular classroom instruction. (Tr. at
10468.)
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students.” (PX-01830-0075.) “PBIS is a proactive, data-informed approach to
managing discipline that promotes appropriate student behavior and increased
learning,” and is based on a three-tiered framework. (PX-01830-0075.)

414. According to the ESSA Plan, “Tier one is a system of universal
preventative practices and supports for all students across all school settings that
emphasizes teaching and reinforcing expected student behaviors.” (PX-01830-
0075.) “Tier two provides targeted, small group interventions for students classified
as ‘at-risk,” who require additional support beyond that which is typically provided
for all learners through tier one practices.” (PX-01830-0075.) “Tier three provides
the most intensive level of interventions that are administered individually for
students with the most significant behavioral/emotional support needs.” (PX-01830-
0075.)

415. Former Deputy Secretary Stem described MTSS, which recognizes that
some students are going to have greater needs than others and identifies who those
students are, so that the school district can remediate accordingly, creating the
conditions for students at all levels to be successful. (Tr. at 1879.) Former Deputy
Secretary Stem testified that MTSS is “a really critically important strategy at all
grade levels, but especially for the elementary years” that establish “the foundation
for future learning.” (Tr. at 1881.)

416. Former Deputy Secretary Stem explained how MTSS works, using
reading as an example: through a universal screening program, school districts
assess their students, and assign them into three tiers. (Tr. at 1881-82.) Typically,
general instruction — the teacher at the front of the classroom — is sufficient for
70-80% of students, who are classified as Tier 1. (Tr. at 1878-80, 1883, 1885-86,

1934-35.) The next group of students, Tier 2, are experiencing some lag in their
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learning and require additional intervention to master the content, usually in small
groups at specified times. (Tr. at 1880, 1882.) Generally, 10-20% of students
require Tier 2 support. (Tr. at 1883, 1934-35.) Finally, the children who have fallen
furthest behind and need intensive interventions, usually one-on-one tutoring, are
classified as Tier 3. (Tr. at 1881-82.) Generally, Tier 3 students should make up no
more than 5-10% of the student population. (Tr. at 1883, 1934-35.) Together,
Superintendents Dr. Amy Arcurio of Greater Johnstown and David McAndrew, Jr.,
of Panther Valley credibly described how the tiers should form a triangle, with Tier
1 as the base and Tier 3 as the tip. (Tr. at 317-18, 2614-17.)

417. Former Deputy Secretary Stem testified the strategies and supports
reviewed, approved, and recommended by the Department are contained both in the
ESSA Plan and in Pennsylvania’s Evidence Resource Center. (Tr. at 1892-94, 2090-
91.)

418. He further testified that the Department researches, develops, and
promotes these evidence-based strategies and supports to aid school districts in
serving the diverse needs of students and to overcome social and emotional barriers
to learning so that all students have the ability to become college and career ready.
(Tr. at 1889-95.) These strategies are designed to help close the achievement gaps
that exist among student subgroups. (Tr. at 1793-94.)

419. Former Deputy Secretary Stem explained that the term “college and

career ready” is a single, inseparable goal:

College and career ready go hand in hand, and . . . that’s not only the
vision of the Department, but also what we’ve heard . . . for years in
stakeholder engagement. . . . [T]hat . . . our students need to be prepared
for the various types of opportunities that they’re going to see in a
changing economy, changing workforce; that they need to be able to be
prepared for postsecondary education and the workforce and be able to
nimbly have the skills to be able to transition accordingly.
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I think even in our career and technical education programs, we
elevated postsecondary pathways even for students that were receiving
an industry credential in, you know, welding or a related field. We
would still work to create the pathways for postsecondary — further
postsecondary education.

(Tr. at 1611-12.)

420. Former Deputy Secretary Stem testified that sports and extracurricular
activities help students “develop leadership skills, collaboration skills, persistence
skills, and resiliency.” (Tr. at 1901-02.)

421. Former Deputy Secretary Stem testified that addressing students’
social, emotional, and psychological needs is vital to their success. (Tr. at 1889-90.)
He explained that social and emotional skills such as resilience and being able to
handle frustration are increasingly considered “career ready skills that employers are
looking for.” (Tr. at 1891-92.) Conversely, unmet emotional needs create barriers
to learning. (Tr. at 1890.)

422. Accordingly, the Department has identified social and emotional
support as a strategy for increasing student success in school and has advocated for
schools to develop systems for identifying areas where students are “emotionally
struggling with engaging with content and in interacting with peers,” and adapting
instruction to address those needs. (Tr. at 1889-90.)

423. Former Deputy Secretary Stem explained that social and emotional
learning can include “programs to teach pro-social behaviors and things like
collaboration, things like communicating, things like appropriate ways to handle
frustration in a classroom and in other areas” and then “intervening when students
are struggling to demonstrate” these behaviors. (Tr. at 1890-91.) It can also address

issues such as trauma and bullying. (Tr. at 1894-95.) Social and emotional
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interventions can be provided “with school personnel, like social workers or
counselors” or through “community partners that come in and work with . . . students
in smaller groups or in an individual setting.” (Tr. at 1892.)

424. Former Deputy Secretary Stem further testified that it is important for
schools that serve low-income students to have adequate numbers of counselors,
where each student often requires more support. (Tr. at 1896-97.)

425. Moreover, according to former Deputy Secretary Stem, effective
building and district administrations are a strategy to increase student success in
school. (Tr. at 1906-07.)

426. Additionally, former Deputy Secretary Stem testified that librarians are
an important source of learning support. (Tr. at 1897.)

427. Another strategy that the Department has identified to increase student
success in school, former Deputy Secretary Stem testified, is interventions to address
absenteeism and attendance problems. (Tr. at 1898.)

428. Former Deputy Secretary Stem and Executive Director Molchanow
testified that a robust curriculum that is aligned to state standards is one of the
conditions for successful schools. (See Tr. at 1907-08, 4263.)

429. The Department has also recognized the importance of providing
rigorous courses such as AP, IB, and college-level courses. (PX-01830-0100; Tr. at
1897.) Former Deputy Secretary Stem testified that students need adequate support
to take advantage of these kinds of opportunities. (Tr. at 1897-98.)

430. Another strategy identified by former Deputy Secretary Stem as
helping students become college and career ready are “facilities conducive to
learning.” (Tr. at 1905-07.) The State Board believes that “school buildings and

facilities will remain the hub of learning in our communities. Therefore, such
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facilities should be maintained and constructed so as to provide a safe healthy and
orderly environment that is conducive to a positive learning experience every day.”
(PX-00035-0009.)

431. Former Deputy Secretary Stem testified there are districts in
Pennsylvania, especially lower-wealth districts, that face serious safety concerns
related to exposed asbestos and lead in school buildings. (Tr. at 1953-54; see also
PX-07016-0014; Stem Dep. Vol. 2 at 449-52, 455.) Moreover, former Deputy
Secretary Stem has pointed out that “existing funding sources are not sufficient to
remediate those types of issues.” (Stem Dep. Vol. 2 at 455.)

432. Former Deputy Secretary Stem identified poor air quality and
ventilation and inadequate classroom space as other facility problems that impact
student learning. (Tr. at2015.) Former Secretary Ortega testified that the inadequate
conditions in these school buildings are “connected to inequities that exist because
of the way the funds are made available to our schools.” (Tr. at 8859; PX-07016-
0044.)

433. Former Deputy Secretary Stem testified that the Department believes
student grades are important and helpful indicators of whether a student is
succeeding in their education. (Tr. at 2285.)

434. Former Deputy Secretary Stem described some of the services and
programs the Department provides districts including the Department-run SAS.
SAS provides support such as curriculum and professional development resources
for teachers and administrators and is “one of the primary mechanisms” that the
Department uses “to provide technical support and assistance to schools.” (Tr. at
2055.) The Department’s Division of Instructional Quality also “provides guidance,

materials[,] and resources to educators regarding curriculum, instruction,
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assessment[,] and regulations passed by the [] State Board . . . related to these various
areas.” (Tr. at 2068; LR-04200-00001.)

435. SAS also includes sections that are for teachers, specifically. These
sections are designed to help teachers with organizing their lessons and assessments,
find professional development programs, and connect with other educators in the
state. (Tr. at 2087-88.)

436. Within its Assessment Center, SAS provides teachers with tools or
training modules regarding the process of creating and providing assessments to

students. (Tr. at 2063-64; LR-04206.)

2

437. One section of SAS is “Curriculum Frameworks,” which provides
resources to assist districts with developing curricula that are aligned to
Pennsylvania’s academic standards. (Tr. at 2066, 2070-71; see also LR-04200; LR-
00597.)

438. Curriculum Frameworks identify “the concepts and competencies that
are in the standards in a format that would help districts to be able to build out a
curriculum and . . . daily lesson plans.” (Tr. at 2071.) Through SAS, the Department
also provides curriculum maps and modeled curriculum, which, while similar in
purpose to Curriculum Frameworks, provide more detail in ELA, math, and science.
(Tr. at 2072-73, 2084-85.)

439. If school districts choose to use Curriculum Frameworks to map out
their instruction, the Department has some personnel available to assist them. (Tr.
at 2073.)

440. The Instruction area in SAS provides additional resources and links to

third-party resources and additional supports regarding teaching and learning. (Tr.

at 2074-75; LR-04203.) The Instruction area, for example, includes a Pennsylvania
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educational roadmap that addresses topics such as a student-centered learning
environment and systems conditions and provides additional resources to assist
districts with planning for and delivering instruction to students. (Tr. at 2075.)

441. SAS also includes instructional toolkits that are designed to help
districts set up advanced coursework activities, such as dual enrollment programs,
AP and IB programs, independent study programs, and work-based learning
experiences. (Tr. at 2078-79; LR-04203.) The Department assists districts with
implementing these tool kits. (Tr. at 2081.)

442. The Materials and Resources section of SAS contains even more
resources to assist schools with curriculum development and assessments, including
sample unit plans, lesson plans, and assessments. (Tr. at 2082-84; LR-04203.)

443. For example, the work-based learning tool kit includes information
about research on the value of work-based learning, different types of work-based
learning experiences, how to set up those experiences, the costs that are involved
with them, and districts that have work-based learning programs in place. (Tr. at
2080-81; LR-00663.)

444, SAS also includes the learning progressions resource, which shows the
way that, from one grade level in school to the next, content, skills, and competencies
transition and become more sophisticated. (Tr. at 2085-86.)

445. Within the SAS portal, the Safe and Supportive Schools section
includes resources concerning social/emotional learning, trauma, and informed
instruction and practices, including a link to some of the “all-hazard” planning
resources for safe schools. (Tr. at 2087.)

446. Former Deputy Secretary Stem testified about AGI related to PVAAS

growth scores. According to former Deputy Secretary Stem, because standard error
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serves as the denominator for calculating AGI, large districts can have much more
positive or negative AGI scores than smaller districts, even if their actual growth
scores are identical. (Tr. at 1972-74.) The Department cautions about this very
phenomenon. (Tr. at 1972-74 (discussing PX-02120).) The scores of SDP, which
is Pennsylvania’s largest district, illustrate this distortion. (Tr. at 1979-86; PX-
04921.) Former Deputy Secretary Stem explained SDP and Johnsonburg Area
School District (Johnsonburg), which is a small district, had an identical growth
score of 1.3 for PSSA math in the 2018-19 school year. (Tr. at 1981, 1987; PX-
04921-0020.) Yetbecause those districts are very different sizes and, therefore, have
different standard errors, SDP’s AGI was 24.65, while Johnsonburg’s was 1.73. (Tr.
at 1987-88; PX-04921-0020.) Former Deputy Secretary Stem testified that SDP’s
students did not grow 15 times more than Johnsonburg’s students in 2018-19. (Tr.
at 1988.) The difference, instead, he said, is that there is simply more “statistical
confidence” that the 1.3 growth score in SDP is indicative of actual growth than
Johnsonburg’s 1.3 growth score. (Tr. at 1988, 1971-72.)

447. Former Deputy Secretary Stem also explained that a district can have a
larger growth measure than another but end up with a lower AGI score. (Tr. at 1982.)
By way of example, for 2018-19 PSSA math, Chambersburg Area School District’s
(Chambersburg) growth measure was 2.0, which was greater than SDP’s, but had an
AGI of 10.52, which was less than half of SDP’s. (Tr. at 1981-82; PX-04921-0001.)
Former Deputy Secretary Stem agreed that the difference in AGI scores between the
districts did not mean that SDP’s students grew two and a half times more than
Chambersburg’s students. (Tr. at 1984-85.)

448. According to former Deputy Secretary Stem, AGI represents the

“confidence by which a group of students has met or not met a growth standard.”
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(Tr. at 1964.) AGI may, therefore, establish confidence in the “directionality” of
growth, but it does not establish the level of growth. (Tr. at 1990-91.)

449. Former Deputy Secretary Stem cautioned that relative AGI scores
cannot be used to rank school districts, or to make mathematical claims about their
difference in growth. (Tr. at 1990, 1994-95.)

450. The Department differentiates between student ‘“achievement” and
student “growth.” As the Department explains, achievement is a snapshot of a
student’s performance at a single point in time, whereas growth demonstrates a
student’s relative performance against themselves (and is then aggregated into a
larger group). Achievement measures refer to the PSSAs and Keystone Exams;
growth measures refer to PVAAS scores. (LR-04192-00004; Tr. at 2262-63.)

451. Both achievement and growth are important in measuring student and
school performance: “By measuring students’ academic achievement AND growth,
schools and districts have a more comprehensive picture of their own effectiveness
in raising student achievement.” (PX-02118-0004.)

452. The Department “does not believe that PVAAS is a better measure of
the impact of a school on a student. The Department believes that coupling
achievement with growth . . . the two together are the measure for a school.” (Tr. at
2270-71.)

453. The Department measures the impact of school on students using both
achievement data and PVAAS measures. (Tr. at 2273-74.)

454. Department witnesses testified the COVID pandemic had a negative
effect on education, especially in low-wealth districts. As former Secretary Ortega
acknowledged, “[1]f the pandemic has taught us anything, it’s that folks have been

disproportionately affected. And, in many ways . . ., this is a large part to do with
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resources available at the institutions.” (Tr. at 8856; PX-07016-0011.) Former
Deputy Secretary Stem also testified “[t]he pandemic shed greater light on historic
disparities and heightened the urgency for a sustainable solution.” (Tr. at 2014.)

455. Former Deputy Secretary Stem explained that when schools went to
remote learning in March 2020, the Department “saw a disproportionate number of
low-wealth schools that struggled to meet the technology needs, not only as a
district, but also of having technology that students could bring to their homes to
engage in remote learning.” (Tr. at 2014-15.)

456. Former Deputy Secretary Stem explained, when districts started
making plans to return to in-person learning, the Department tried “to encourage
schools to keep students apart [and] make sure that they had air filtration systems,”
but low-wealth school districts like Petitioners Districts and SDP struggled with “the
need for air quality [and] the need for space.” (Tr. 2014-15.)

457. The Department witnesses also testified about education funding in the
state’s budget. Specifically, former Secretary Ortega testified that prior to the
adoption of the budget for the 2021-22 fiscal year, the Commonwealth increased
BEF by $800 million, special education by $140 million, and CTE by $40 million
during the six prior years. (Tr. at 8825.) In addition to the $300 million increase in
BEF, former Secretary Ortega testified that the 2021-22 budget included the
following increases: $50 million for special education, $30 million for early
education; $20 million for Ready-to-Learn Block Grants, and $11 million for
preschool early intervention. (Tr. at 8834-35.)

458. Deputy Secretary Campanini testified that from 2015 to 2019,
Pennsylvania’s funding of pre-K programs increased by $145 million. During that

period, Pennsylvania’s funding for pre-K programs more than doubled overall. (Tr.
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at 4912.) She further testified that, for each year since 2015, Pennsylvania has
allocated more state funding to Pre-K Counts and Head Start Supplemental
Assistance than it did in the prior year. (Tr. at 4955.) In the 2016-17 school year,
the Commonwealth’s budget for Pre-K Counts was approximately $147 million and
the budget for Head Start Supplemental Assistance was approximately $49 million.
As of December 2021, the Commonwealth’s b